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ABSTRACT

This dissertation considers trade unionism and the trade
union law in Zambia, Trade unionism and tne law that governs
it were introduced into Zambia, tnen Northern Rhodesia, from
Great Britain at the turn of the century by settlers, They are
therefore foreign concepts, 4s such they had to be adapted
to the loeal environment, This was so because they had not been

evolved for the Zambian environmsent,

This dissertation therefore focuses on the inception of
the trade unionism and the trade union lay in Zambia and their
development, In doing this, the dissertation examines circumst—
ances surrounding the development of trade unionism, i,e. the
Formation of trade unions and the application of the law then
applicable, It identifies the administrative and legal pro-
blems attendant during the Formdtlve years and after, It then
analyses the methods used in adaptlng and assimilating the

received law sg as to conform to the local environment,

The dissertation deals with developmnent up to 1980, But,
Some account of eyents taking place after 1980 have been incly~

ded where hecessary,
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INTRODUCTION

Trade union development is associated with industrial
development of any given community, and consequently tradse
unionism can only develop where the community in question has
been industrialised. The development of trade unions in
Zambia did not therefore come until the process of industria-
lisation started. It was not until 1936 that the fifst all-
turopean trade union was formed; and this was after the
industrial activities of the 1920s which brought in their wake
the establishment of copper mines. African trade unions were,
however, delayed until 1947, This delay also affected the

the development of indigeneocus trade union lauw,

This dissertation, as the title implies, looks at the
development of trade unions and the law affecting them in
Zambia. It traces the path taken by this development and
notes the many obstacles encountered, which obstacles centresd
mainly on industrial, educational, racial and political
spheres., The dissertation is divided into five chapters.
Chapter one deals with the legal characteristics of a trade
union., This involves the definition of a trade union and its
legal status. In addition, the chapter examines the difference
between a registered and unregistered trade union. Chapter

Two deals with reception of English law in Zambia and looks



also at the methods used to adapt and assimilate this imported

law in order to accord with the local environment,

In Chapter Three, the dissertation examines the difficulties
through which this deavelopment passed prior to independence, It
also examines the means used to over come the many obstacles,

And in Chapter Four, it sxamines the post independence trade
unionism in the context of the Industrial Ralations'Act, of
1971. In doing this, we examine the background to the introdu-

ction of the Industrial Relations Act.

In Chapter Five the dissertation takes an overview of the
development of trade unionism and the law governing it. In
this overview we offer some suggestions which we feel may help,
to some extent, to over come some of the problems the trade

union movement continues to face.



CHAPTER 1

THE LEGAL CHARACTERISTICS OF A TRADE UNION

(a) Introduction:

The growth of trade union movement is linked to industrial
development of a countr;. It is therefore, only after a country
has gone through an 'industrial revolution' that if would sxpect
to encourage the growth of trade unionism within it boundaries.
Zambia (formerly Northern Rhodesia) was no exception. It was

not until Zambia had sufficiently become industrialised that

signs of a trade union movement started to show,

2
Although the first trade union was formed in 1936 and

recognised in 1937, it was not until 1947, that an 'all-African
trade union' was formed and recognised. And aven then trade
unionism did not become a mass movement until after the formate
ion of the largest African trade union in the country, the
Northern Rhodesia African Mineworkers' Union, in 1949, This
was given impetus by the impact of the second World War, and
changes associated with developing technology, increasing scale
of industrial organization, growing wealth and greater govern-

ment intervention. All these contributed to a transformation



of the social and economic life of the country and set in
action the wheels of trade unionism as a mass organization,
Trade unionism is therefore an imported organization of labourers,

just as industrialisation is,

In the wake of this mass movement, a need to regulate its
3
organization arose, and laus to this effect have since been passed,

(b) Definition of a trade union:

The statutory definition of a trade union under the received
law wass

any combination, whether temporary or permanent, the
principal objects of which are under iis constitution
statutory objects, namely, the regulation of the relation-
ship between workmen and masters or between workmsn and
workmen, or ths imposition of restrictive conditions on
the conduct of any trade or business, and also the provi-
sion of the benefits to its memberse
Some points from the above definition are explained below:
fFirst, we notice from the definition that the statutory objects
are many. In fact there are twelve statutory objects under the
1871 and 1876 Ac%a. These, however, need not all be included in

the constitution so as to comply with its requirements., At the
same time, this does not mean that non-statutory objects may not

be included, provided there are statutory or primcipal objects,



Secondly, we have seen from the statutory definition, that for
any organization to be regarded as a trade union, it must include
among its objects, one or more principal or statutory objscts,
Otherwise it will not, in law, be regarded as a trade union, As
regards trade unions which apply for registration, the fulfilment
of this requirement is left to the Registrar of Trade Unions who
has to satisfy himself, on examination of the constitution whether

or not the application complies with the law.

Where an organization whose objects do not comply with the
requirements of the law, applies for registration as a trade
union and is inadvertently registered, it will be regarded, in
law as a trade union until the mistake is discovered and cured

by the court. Under the 1949 Trade Unions and Trade Disputes

Ordinance and subsequent amendments, the Registrar has the power,
where he discovers a mistake in the registration of a trade union,

to recall and cancel the certificate of registration,

Thirdly, we have noticed in the definition given above that
it includes the benefits a union may give to its mebers. Although
these benefits are included in the definition, they are not compule
sory but merely perméssible. They are not therefore an essential

part of the definition,



Fourthly, the words 'temporary' or 'permanent' in the

definition may refer to a temporary union of a few peoples whose
purpose or objects are those defined in the Acts. It does not,
however, refer to an 'ad hZc' union of a handful of people who
only come together for an isolated incident., This is the point

of difference from a permanent union which draws up a constitution
with some principal or statutory objects., It does not, however,
matter in what form the constitution is. It may bs‘uritten or
unwritten., This is borne out by the fact that the United Kingdom,
as such, has what is called 'unwritten conétitution' which is

8
recognised in law,

Fifthly, the regulation of the relationship between workmen and
masters involves the laying down of working conditions under
which the workmen may work. These conditions may include the
amount of wages a workman may receive under his contract of
employment; while the relations bhetwsen masters and masters are

meant to avoid unnecessary underhand competitions.

The above is the extent of the definition of a trade union
as extended to Zambhia by the 1911 Order-in-Council as amended
by the Northern Rhodcsia Order-in-Council of 1924 and the British
Acts Extension Grdinanze. Zambia, however, enacted its own Trade
Unions and Trade Disputes Ordinance in 1949. The objects of this

enactment was to consolidate and adapt sc as to comform with

the local conditions the Imperial Acts of Parliament, which had



10
been applied to the territory., Because the local ordinance was

an ordinance to 'consoclidate and adapt' the old Imperial Acts,

the definition of a trade union remained unchanged. This remained
substantially so until a drastic and almost realistic Act, namely,
the Industrial Relations Act, 1971, was passed, by the local Legi-
slature. The definition in the Industrial Relations Act, 1971, of
a trade union is as follows:

In this Act the expression "trade union" means a combin-
ation of employers which is registered as a trade union
under section 5 (and includes the local branch executive)
and under the constitution of which the principal objects
are the regulation of collective relations between emplo-
yees and employers or betwesn employeses and organization
of employers, or between employees and employees, which
said objects are hereinafter referred to as the statutory

ob jects,
There are two points of difference brought about by the definition
in the Industrial Relations Act. First, we notice from the 1371
Act, that an organization does not become a trade union until
it has been duly registered. The Act has made 'registration’
an integral part of the definition of a trade union. Secondly,
it has removed the possibility of an employers' association
qualifying as a trade union by making it clear that only "combi-
nations of employees "registered"under section 5 of ths Act
come under the definition of altrade union. Prior to 1971 Act, an

11
employers' association qualified as a trade union.



(c) The Legal status of a trade union:

(1) The registered and unregistered trade unions:

A trade union is generally regarded, under the received law,
as a voluntary unincorporated associati;i. This is to say that,
a trade union is not a legal entity seperate from its members and
capable of suing and being sued in its own name., It has been said
that neither the 1871 Act, nor subsequent statutes, established
the legal status of a trade union clearly and unambiguolily. This
statement refers to the fact that the law as was received in
Zambia recognized two sets of trade unions - the registsred and
the unregistered unions. This was so because registration was
voluntary until 19;2. Because of this ambiguous position in the
law as received, trade unions Paced difficulties of some kind or
other, for exampls, thé question of whether a trade union was
capable of entering into a valid contract in its own name; or
whether it could be sued in its own name. Thi ambiguous position

15
is explained below,

Prior to the 1956 law, which law was similar to that previously
received from the United Kingdom, two situations obtained. First,
is that of an unregistered trade union. Such a union could not
sue or be sued in its own name because it was not regarded as
an independent legal entity. Despite this gensral disability,

however, Order XIV, r. 3, of the Rules of the High Court says,



" where more persons than one have the same interest in one
suit, one or more of such persons may be authorised to sue or
to defend in such a suit for the bkenefit of or on behalf of

all the persons so interested.,”" This would have enabled repre~
sentatives of an unregistered union, e. g. top officials and
trustess, to bring a representative action or to be sued on

16
behalf of the total membership of the union,

Bs this as it is, owing to the fact that such a represe-
ntative action must represent every individual making up the
union, formidable obstacles would have been met in such cases.,

In contractual actions, for example, it would have been found
that change of membsrship, between the time of the breach of
contract and the time of the action, defeats the action since

the new mesmbers do not have the " same interest " within the
meaning of Order XIV, r. 3, and that this will be so whether

it is a representative action against or by unicorporated
agsociation. It has been found that a shifting membership would,
in princip%g, have the same devastating effect on repressntative
tort actions. Unregistered, like registered trade unions would not
be made liable in tort under section 4 of the Trade Disputes Act,
1906. But even without the protection of section 4 above, it is
likely that the difficulties of the representative action might
have afforded a defence in practice, because a representative
action for damges against an unregistered association will fail

if any member of the association had some personal defence to
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maL%. In such circumstances, his association, too, could avail

itself of the member's defence. A repressentative action on tort,
By an unregistered union might equally fail, if the tort required
proof of damages, since the damages would, in principle, have to

be shown to be perscnal to each member.

The registered unions, on: the other hand, have got their own
problems. Such unions have, at times, been judicially described
as "quasi corporations', near corporations" or "tertium quid".
Registration has, therefore, undoubtedly produced rather a "hybrid"
type of union. Its status has been put between that of an incor-
porated company and that of an unregistered association. The House

of Lords in Taff Vale Railway Co. v. Amalgamated Society of Rail-

290
way Servants, decided that such a union could bs sued in its own

name in tort, with the consequence that the union funds would be
used for the damages awarded, and not the private assests of the
members themselves, It was emphasised by the majority of their
Lordships who held that, while it was true that a trade union

was not a corporation or legal entity, distinct from its members,
that nevertheless the privileges conferred upon registered unions
by the Trade Union Act, 1871, supported a correlative liability
upon such a union to be sued in its own name for torts it com-
mitted, Lord Brampton came out clearly in the case when he said:

1 think a legal entity was created under the Trade Union

Act, 1871, by the registration of the society in its present
name in the manner prescribed, and that legal entity so
created though not perhaps in the strict sense a corporation,
is nevertheless a newly created corporate body created by

the statute.



I think a legal entity was created under the Trade Union

Act, 1871, by the registration of the society in its present

name in the manner prescribed, and the lsgal entity so

created though not perhaps in the strict sense a corporation,

is neverthelss a newly created corporate hody by the

statute.

21

This was followed in Bonsor v. Musicians' Union, where Lord
Morton said that the union was capable of entering into contracts
and of being sued as a legal entity distinct from its members;

and that the contract of membership was between Bonsor and the

Union,

In addition to the above, the object of a system of registra-
tion of trade unions introduced in 1871 was to ensure that organi-
zations which had newly been granted legal recognition should,
at lsast, show a modicum of formal organizational requirements,
The requirement to register, as already pointed ocut, was wholly
voluntary, but carried with it some indiract inducements, namely:

(i) As regards trustees of a reqistered trade union, there

is a provision for automatic vesting of the union

- property in the succeeding trustees. In addition,
stock in public funds may be transferred by the dires-
ction of the Registrar of Friendly Societies when

a trustee is unable or incapable of acting.

(ii) The income of registered trustees is enhanced by the
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provision that interest and dividends applicable and
in fact applied solely to pay "provident benefits"
are exempt from income tax,

(iii) An accounting by officials to the union trustees of all
properties in their hands is required and may be enforced.
In respect of fraudulsnt obtaining, withholding or
disposal of union property, swift and inexpensive
procedures are available, to the registered unions,

(iv) A member of a registered trade union may, from the age
of 16 years, dispose of sums of up to k400,00 at death
payable to him or her by the union by msans of a written
nomination only. If a member leaves no will or written
nomination, up to k200,00 of union money payable to him
may be distributed by trustees without letters of admi-
nistration being taken out.

Some of these inducements are still available to ths unions under

the new legislation,

(ii) Towards registration of trade unions:

In 1956, as already pointed out, the Trade Unions and Trade
Disputes QOrdinance of 1949 was amended and made registration of
trade unions compulsory. This amendment brought into Zambian law
a significant change. The requirement that all trade unions
should be registered meant that the Registrar of Trade Unions
would be able to control the growth of trade unions. In addition,

this meant that all trade unions would now avail themselves of the



the inducements available under previous legislation. It must,
however, be noted that the need for compulsory registration of
trade unions had been realised earlier. In 1930, Lord Passfield,
the Secretary of State for Colonies, issued a despatch, instruct-
ing all colonial governors who were in the process of intreducing
labour legislation in their colonies to see to it that registrat-
ion of trade unions was made ccmpulsgfa. The reason for this re-
quirement was that "registration of labourers without previous
experience of combination for any social or sconomic purposes”
should not fall under the domination of disaffected persons by whom
their activities may be diverted to mischievous ends. To this
effect, a clause imposing compulsory registration of trade unions
was included in the 1938 draft bill on trade unions, This bill,
howsver, never became 133. Another draft bill, on trade unions,
was drawn in 1947, This Bill too, contained a clause on compulsory
registration of trade unions. Much opposition to the inclusion

of this clause in the Bill was raisedrby many organizations con=
cerhgg. The Labour Commissioner, in a letter to the Industrial
Adviser referred him tc the discussion of the problem that might
arise as a result of the inclusion of a clause on registration of
trade unions, It was thought that the inclusion of such a clause
in the Bill might have the effect of upsetting or delaying natural
progress of African trade unionismj and in lieu of this clause, a

a suggestion was made that consideration should be given to the
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definition of "trade union” to obviate the nescessity for registr-
ation of the existing or future representative associations of
Africans which, although falling short of trade unions, would be
included in the present dafiniéﬁin. On the strength of this present-
ation, the Industrial Adviser recommended the omission of this
clause, and it was accordingly omitted from the Bffa. The compro-
mise reached was that rsgistration should remain voluntary but
that unions should be compelled to notify the Registrar of their
existence as soon as they came into being. when analysing the
basis of the strong opposition to compulsory registration, it

was found that this was based on the imposition, on the registered
unions, of some requirements to submit annual statements of their
financial management rather than the disadvantages conferred by
registration as outlined in the Taff Vale Cagz. Zambia, than
Northern Rhodesia, at that time was the only territory which had
not enacted the compulsory registratiqn clause in its Trade

28
Unions and Trade Disputes Ordinance.

Immediately after the passing of the 1949 Trade Unions and
Trade Disputes Ordinance, those who had earlier urged the inclu-
sion of the compulsory registration clause started to agitate for
an amendment to the ordinance to includs compulsory registration,
In 1951, a memorandum on " Trade Unionism in the Colonies " was

submitted to the Secretary of State for Colonies by the Colonial
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Labour Advisory Committee. In its recommendations the Committee
had this to say on compulsory registration:

The first move of an emergent union must be to seek regist-
ration and achieve legal status, The provision for compul-
sory registration, which is in force in all colonial legi-
slation except that of Northern Rhodesia may first ssem
inconsistent with the historic development and spirit of
trade unionism in this country, and objections have been
advanced on that ground. This provision, however, was reco-
mmended in the Passfield Despatch of 1930, to ensure that
'organizations of labourers without experience of combina-
tion for social or economic purpose! should not fall under

the domination of disaffected persons by whom their activities
may be diverted to mischisvous ends. The danger then so
clearly foreseen was not entirely prevented by this provisiong
but experience has shown how useful it can be against mal-
practices and maladministration, It ensures that, from the
start, 2 union's rules and administration of its financial
matters conform to certain reasonable standards, and that

the sanction of prosecution or cancellation of regitration
remains in the background as a guarantee against that those

standards will be maintainé%{
In the light of these recommendations, the Secretary of State for
Colonies wrote to the Governor of Northern Rhodesia asking him
to comment on the report. The Governor did not accept the
Committee's recommendations and advised the Secretary of State

to the contrary.
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30
The Overseas Employers' Federation also discussed the effect

and usefulness of compulsory registration of trade unions and came
to the conclusion that it was the only way open to trade uéﬁgns.
The Chamber of Mines had been in favour of compulsory registration
from the start and in 1947 it submitted a letter conveying its agree-
ment, It had not abandoned this idea. The European trade unions,
which had earlier objected to the idea of compulsory registration,
wers now showing a change of attitude. This change was brought
about, mainly, by one incident which happened betwsen 1550 and
1954, Members of the Mine 0fficials and Salaried Staff Association
were libelled in a letter by a branch official of the African
Minsworkers' Uniﬁ%. Because the African Mineworkers' Union was
not registered, they could not bring an action against it in its

own name. A representative action in this case was also out of

3
question owing to its attendant difficulties.

€arly in January, 1955, the Labour Commissioner, in a
letter to the Chief Sectretary wrote in the following tons:

There is a possibility now that Europsan unions would accept
the principle of compulsory registration but the Africans
would not, in the period originally allowed (three months) be
able to attain the necessary standards to qualify for regi-
stration and if they were required to be dissolved they
would continue to exist as organized underground movements
with no possibility of official advice and guidance being
given to their leaders. The two European unions would agree

to compulsory registration for the benefits it confers on them,
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With this changed attitude, a draft amendment Bill was put out
containing a clause on compulsory registration., A compromise was,
howsver, to be reached., Instead of the original three months
allowed before registration, the period was, in the draft amendment
Bill, extended to six months. And in 1956, this was passed into law.
The coming into law of the compulsory registration of trade unions
marked a bridge between the law practised before 1956 and that to
follow from 1956, onward. The legal status of a trade union in
Zambia now is, as stated by Lord Brampton in the Taff Valle case
above. However, apart from the incentives outlined in this case,
which make unregistered unions unattractive, these unions have no

34
other major disavantages,

(d) Registration of trade unions:

Trade unions are required, under the Industrial Relations Act,
1971, to apply for registration as soon as they come into bein;?
The minimum number of people reguired to form a trade union is sejzn.
The application is directed to the Commissioner of Labour, who may
register such a trade union if he is satisfied that it complies with
the provisions of the Act. An application for registration must be
preceeded by a notice of such application, in the government gazette,
This must appear in three consecutive issuas of the gazeiZe. The
purpose of such a publication in the government gazette is
to enable objections to the registration to be lodged before

actual registration is done. The intending trade union must,

together with its application for registration, submit
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its constitution to the Commissioner. 1In case of refusal to
register as a trads union, the trade union in question may appsal

to the Industrial Relations Cotitt.

Where a trade union has been registered a certificate of
registration will be issued, The Commissioner of Labour, in his
capacity as the Registrar of Trade Unions is empowsred under the
Industrial Relations Act to reject applications where these do not
comply with the law. He may even cancel a certificate of registra-
tion alrsady issued, for the same reason., As example, in 1968,
the Registrar rejected an application for registration from the
Zambia Union of Bangzis and advised them to join the Zambia
Society of Bank Officials already registered. In the same year,
he gave statutory notice of his intention to cancel the certificate
of registration relating to the Zambia Local Civil Servants!
Associatfﬁ%. In 1970, the Registrar turned down an application for
registration by the National Union of Food, Drinks and Factory

41
Workers; and anothsr from the National Union of Railwaymen,

Problems of registration have also arisen as a result of
the Government policy of "one industry, one union". The tendency,

on the part of trade unionism, in the beginning, was to favour

multi~unionism, i.e. ssveral small unions in which one of the main
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occupational group in a factory was organized by a different union.
In some cases, multi-unionism arose when there were more than one
union competing for membership within a given group of workers
within a factory. This type of multi-unionism was found to be
wasteful and caused a lot of demarcation problems. The Government
therefore, introduced the policy of 'one industry, one union’,

This policy was meant to minimise the occurrence of demarcation
problems. Under the policy, sectional claims on behalf of different
occupational groups within a particular factory can be easily
harmonised and thus make it easier for the union to conclude
effective company and factory agreements, Demarcation problems
between groups became easier to solve and the temptation for the
unions to outdo each other in militancy or obduracy are eliminated.
Demarcation problems arise as a result of thers being several

small unions, sach trying to obtain membership from the same

group of people in the same place. In such a case it becomes

very difficult for an employer or employers' association to reco-
gnize any one of these small groups. The difficulties brought

about by such demarcations disputes is fully explained in the

next paragraph,

In accordance with the policy of ‘'one industry, one union',
in 1968, objections were raised by the National Union of Transport
and Allied Workers to the registration of Zambia Airways lWorkers'

Union. The National Union of Transport and Allied Workers contended
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that, in accordance with the Government policy of 'one industry,
one union', Zambia Airways iorkers' Union should not be registered
since their union covered this Fiegg. They were supported in

this claim by the Zambia Congress of Trade Unions. However, this
application was saved by the decision to classify Zambia Airways
as a seperate industry. This was done on the basis used in
classifying Zambia Railways. The Guards' Union of Zambia faced
the same problem as earlier faced by the Zambia Rifways Workers!
Union when they applied for registration in 1972. Objections to
its repgistration were raised by the National Union of Commercial
and Industrial Workers, who contended that tneir union was the
legitimate organization to which guards could belong, and that
registration of guards' union would run contrary to the Government's
declared policy of 'one industry, one union'. The Zambia Congress
of Trade Unions supported the objections again., The same method
as was used in classifying Zambia Airways as a seperate industry,
was again used here. The Guards' Union was registered, but its
operations were restricted to the security guards and allied
workers employed by commercial security firms. In other words,
commercial security firms were recognised as a seperate industry

43
for the purposes of registering the Guards' Union,

In conclusion, one would say that the introduction of the

method of classifying industries using fine artificial differences
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is, in a way, defeating the intended goals of 'one industry, one

union' policy.

(e) Union Membership:

Membership of a trade union, since the beginning of trade
union movement, has been based on the union constitution, which
is sometimes referred to as the 'union rule book'., For a psrson
to become a member of a trade union, that person has to apply to
the union on a prescribed form, and when the application has been
accepted, that person becomes a party to a contract of association
with the rest of the union members, The relationship between a
trade union, or indeed any other non-proprietary organization and
its members, depends therefore, primarily on the rules of that
organization which form the terms of a contract of membership
between one member and every other member., To these contractual
terms the law may add otheres, and in particular, what are known

4
as the rulss of natural justfte.

The requirsments of trade unions for membership are that:

(i) the applicant shall either have served an apprentice-
ship in the tradej or

(ii) he shall have experience in the tradej or

(iii) he shall be employed or seek employment in one of

the occupations the union covers,
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0ften the applicant will already be working in the trade, unless
there is a closed shop, when membership may be applied for simult-
eneously with employment, Admissions are usually conducted

through the branch offices. The union is free to reject the appli-
cation, except, perhaps, where membership is a condition of employ-
ment, This freedom to reject is accompanied by the freedom, on

the part of the individual, te join the union.

According to the general principles of contract, parties to
any contract must, of necessity, have capacity to contract, (i.e.
must fulfil the basic requirements of the law of contract). One
of these basic requirements is that, a party must be of full
contractual age, presently pegged at 21 years. To this general
provision of the law of contract, there is an exception when some-
times young people, between the school leaving age and twenty-one,
are accepted as ! juniors or associated members', Be this as it is,
difficulties have been experienced in enforcing contracts in which
these young people are parties, Uhere, however, there is a closed
shop and a person who is less than twenty—one years employed by
the trade or industry in which the closed shop applies, applies
for membership, he will be accepted as a full member in the legal

45
sense and a party to the contract of association,

There is another aspect of the law of contract which may

affect the membership of the union, This is where the membership
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is obtained by mirepresentation, fraudulent or innocent, On the

matter being discovered, the membership may be rescinded.

Although it has been said above, that there is freedom, on the
part of the individual to either join & union or not, and on the part
of the union to either accept or refuse membership, we saw above
that, where there is a closed shop this freedom to refuse member-
ship is questionable, The freedom of an individual to join a union
does not therefore arise where there is a closed shop. The concept
of closed shop is a common law concept while freedom to join a
union or not is expressly provided by the statute. In enforcing
the observance of a closed shop it would appear that an infringe-
ment of an express statutory provision is committed, This is so
becauss where a statute intends to overide a common law provision,
it should be allowed to do so. In this respect Industrial Relations
Atc, 1971, has so provided., ' This situation may now appear academic,
but we should expect that some time in future, it may be possible
for a person to challenge the union on the concept of the closed
shop. The freedom of an individual to join the union of his
choice, although theoretically in existence, is however, practi-
cally limited by the existence of a closed shop and othsr insti-
tutional pressures. As to the existence of a closed shop, there
are two alternatives:

(1) 1If the closed shop does require membership of one union

exclusively, then the individual's freedom of choice is



non~existent within the area of control of the closed
shop in question.

(2) 1If the closed shop is the kind that requires membership
not of one union exclusively, but of some unien, then
the individual's freedom of choice will be adversely
affected only if it comes into collision with inter-union

relations,

The phrase 'other institutional pressures' referred to above
refers mainly to the government policy of ‘'one industry, one union',
Refusal, by the governmsnt, to recognise small rival or breakway
unions for bargaining purposes, indirectly circumscribes freedom
of choice of one's union by reducing the chances of survival of

such a small rival or breakway union.
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CHAPTER 2

ADAPTATIONS AND ASSIMILATIONS

(a) Introduction

In 1930, some doubts arose as to what law governed trade
inion matters in Zambis, .These doubts came as & result of a
circular Despatch of 17th September, 1930, in which the Secretary
of State for Colonies - Lord Passfield - had requested the colonial
governments, among othsr things, to introduce some trade union
legislation, where none exist;d. Sir James Maxwell, then Governor

of Northern Rhodesia, wrote to the Secretary of State thus:

esee I am advised that by virtue of the Northern Rhodesia
Order-in-Council of 1924, the Trade Union Acts, 1871 to
1906, apply to this territory and there does not appear
to be, therefore, any necessity for further legislation

at the mome%t.
Despite this, however, it was still ngt so clear as to what
British Acts applied in the territory. To clear this doubt, a
local Act of Parliament was passed in 1929, which clarified the
position, This was the Imperial Acts Extension Ordinance - now
the British Acts Extension Act. Under this Ordinance, the
following British Trade Union Agts were confirmed and extended
to apply to Zambia in their entirety. The earlier contradictions
arose because the government did not know exactly whether
thers existed in Zambia at that time a law governing the develop=-

ment of trade unions., The government was concerned to know this
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in order to know how to handle the emerging trade unions. On the
other hand, Lord Passfield was prompted to write the circular
despatch referred to above by the fact that he realised there

were no clear laws in the colonies serving the labouring class. As a
matter of fact, Lord Passfield's government was labour and the

Labour Government was in favour of bettering the working standards

of the working classes in the colonies by encouraging the passing

of labour laws., After the passing of the Ordiance already rcferred
to above, it became clear as to what law regarding trzde unions

applied to Zambia,

The beginnings and the development of trade union law in
Zambia can therefore, only be fully understood and appreciated by
first studying the British trade union Acts from where Zambian
trade union law origimated. Although the British trade union Acts
were originally enacted and meant for the British people, these

were extended to apply to British colonies by Colonial Government.

{(b) Legislative history of the local trade union law

In order for us to understand how much our trade union lauw
has borrowed, over the years, from the British tracde union law,
it will be necessary to make some comparisons as to the origins

of our law, These comparisons can only be best understood by



examing how our law adapted and assimilated the provisions of

the British Acts, which have since been consumed as our own,

The first attempt at passing local law started in 1938, In
that year, a bill was drafted for presentation to the Legislative
Council, Eight ysars had passed since Lord Passfield had urged
the government to introduce labour legislation, and the government
had not then seen any good reason to do so., The situation was nouw
different. The copper industry had now been developed to such an
extent that there was need for labour tc be controlled., It was
therefore felt necessary to introduce this bill. After its
publication in the Government Gazette many interested parties were
not pleased with its provisions and hetitioned the Government to
postpone its enactment so that they have time in which to study it
and be able to make meaningful comments before the bill became
la:. To this effect, the Chief Secretary wrote, on 22nd November,
1938, to the Governor thus:

I have the honour to inform you that representations have
been made to the Government by interested parties, with
regard to the trade union bill which was recently publi-
shed for information in the Gazette that thsy have had
insufficient time fully to consider the draft bill, It
has therefore been decided that the bill will not now be
introduced at the forthcoming session of the Legislative

Coungil.
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This letter to the Governor continued:

«ess The Secretary of State approved the terms of the bill

subject to certain comments. The mine companies were not

anxious for the bill to be rushed as they wanted to consult

among themselves in considering its effects. The mine

workers' union similarly were against over expedition, It

was, therefore, decided by Council, that the bill should

not be introduced in November, 1338,

There were several reasons for the reluctance of the

Government to press for the bill te go through, Some of these

6

reasons were:

(1)

Unionists had a feeling that any form of trade union
legislation was an attempt, by the Government, to

control, if not abolish trade unions., This is born
by many complaints lodced by the unionists with the

7
Government,

The unionists had just been granted recognition after a hard

struggle and were justified in their suspicion. Government and

the mining companies were against the formation of trade unions

and this attitude had at this time not changed for the bettsr,

(2)

Employers were not yet ready to have what they called
'wholesale' trade unions, especially among Africans

who they regarded as not yet ready for unionization,
This attitude is reflected in the evidence submitted’.-

to the first fForster Commission of Ingquiry.,



(3) The territorial Government, too was not sure whether

trade unions would or would not be used to further
political objects of the leadership.
These were the main reasons for the 'killing' of the 1938 bill.
And as a result, the bill was not presented to the November,
1938 session of the Legislative Council. In fact, the bill was

never presented to the Council untill 1942,

When, however, the bill was resuscitated in 1942, it was under
a different titles " Trade Unions, Conciliation and Trade Disputes
Bill ". This was so because the Government wanted to provide for
conciliation as well. It is nevertheless submitted that, although
the 1938 bill had provisions for conciliation, these did not

warrant the bill to be so entitled.

This bill, unlike its predecessor, was published for informa-
tion first and later presented to the Legislative Council for
consideration. The reason for publishing it for information
first before presenting it to the Council was to avoid complaints

which followed the presentation of the 1938 bill to the Council.

It was the Government's intention to have presented the
bill in 1941, But this was not possible because of the general
elections which were to be held that year for the elected members

of the Legislative Council. At its second reading in September,
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1942, the bill was referred to a Select Committee, Due to the
pressure as attended the earlier bill in 1938, it was found
difficult to present the bill for a third reading. e believe
that the reason for referring the bill to a Select Committee

was to delay its being passed into law., It was a gensral feeling
of both the employers and the government that time for such a law
in Zambia had not yet come. The employers were afraid of legalising
trade unions at that time as they thought that Africans were not
yet sufficiently educated to make use of trade unions, The
government too, was not yet ready to legalise trade unions,
especially, among the Africans., Their fear was that the tradse
unions may be used by the leadership for objects intended to
benefit the leadershipt itself. There was also disagreement
betwsen the politicians and unionists. The Northern Rhodesia
Labour Party and the Mine 'iorkers' Union did not agree on some

of the provisions of the bill, It was felt that any enactment to
comply with the requirsements of either the Labour Party or the
Mine workers' Union would not satisfy the other party. It was
there/f?rionsidered likely that such a move would provoke wide~
spread disatisfaction among the workers, It was necessary at

that time to maintain industrial peace for purposes of enabling
the country to go on producing copper for war purposes. In fact,

it is our view that the government believed that the position



with regard to illsgal strikes appeared to be adequately covered
by the applied Trade Unions and Trade Disputes Act, 1927 and the
Emergency Powsrs Regulations., In the end therefore, it was felt
that it was both unnecessary and unwise to proceed with contentious

legislation at that time,

In addition, the Government felt that it was not in the
interest of both the Northern Rhodesia Labour Party and the Mins
Workers!' Union to enact an ordinance whose provisions would be
scrapped off the follwoing day. This feeling was brought about
by the intended repeal of the United Kingdom Act of 1927 whose
provisions had been incorporated in the local bill. It was also
felt by the Government that, although no Afriean trade union had
yet been formed, it was important that the desire, on the part of
the Africans, to form such unions which had expressed itself
already, should not be suppressed by ths proposed law, It was
thersfore, felt necessary to envisage the existence of three parties,
none of whose interests may be identical; the employers, the
European unions and the African unions., The bill, as it then
stood, provided only for arbitration between two parties in a
dispute, thereby turning a blind eye to the impending creation of

an African Trade union which would become the third party.

The Governor also felt that, apart from any other rezsons,
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he needed to be afforded expert advice on the formation of

African trade unions before he could consider allowing the proposed
law to go through. As a result of all these considerations the
Chief Secretary did not convene the Select Committee, and the

bill thus automatically lapsed on the conclusion of that session,

(c¢) Government attitude

It is important, at this point, to explain thé pattern of
development of trade unions in Zambia, and why, at this point
in time only one section of the industrial community had fully
flegged trade unions while the other had not. It had been the
policy of the Imperial Government, and therefore, the territorial
Government, as well, to encourage seperate developments of the
ethnic communities in their colonies on racial basisj and this
affected the development of trade unions in Zambia, There had
to be seperate unions serving seperate racial communities -

9
ghites and blacks.

The Governor's Desggtch to the Seccretary of State for
Colonies raises some questions which need to be looked into.
Some of these questions are: Uere the reasons given in his letter
the only reasons for the reluctance, on the part of the Governor,

to proceed with the bill? If not; what were the other reasons?

In introducing the bill in 1942, the Attorney-General had
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this to say to the Council:

In answer to that request copies of the seven Acts which

are set out in the objects and reasons were laid on the

table of the Council. One of the Honourable members was

not satisfied with that; ... If any one had endeavoured to
read these seven Acts of Parliament with their cross refer-
ences I think he would wish to have them placed before him

in a more simple manner. So the next step was an undertaking
that a bill would be prepared consolidating seven Acts of
Parliament, This was not a particularly easy matter, but

it was done with conspicuous success by M. Dickson,
This indicates that there were present many drafting problems.
Apart from this, the debates were really heated and some membsrs
were determined to prevent the bill from becoming law: An
example was Mr, Welensky who said:

sse The measure itself is not welcome by trade union
movement as a whole, but sir, I do not believe that that
gives anyone the right to say we do not see good in certain
parts of the measure. There are parts I shall oppose with
everything in my power, with every legitimate means at

the disposal of the Labour Party, but I do not feel that

that gives anyone the right to suggest we are unreascg;ble.
The debates continued and pointed out to the deficiency in the
bill's provision for the formation of African trade unions:

»ee It is quite obvious that although in the main this
bill refers to the existing trade unions and to trade unions
which are likely to be formed among Furopeans there is

nothing in the bill to say that it is confined to the
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furopean population at all, We have undoubtedly got to
face the fact that time is coming and may come fairly soon

in which we shall have unions consisting of Africans ¢..
The seriocusness of the debates is brought out in a speach by
Sir Stewart Gore-Browne when he said:

1 am speaking now, sir, as I have been challenged to do so

by the Honourable Mover, I listensd to his speech, and I
must say that in all these years I have sat in this Council

I have never listened to what was to my mind such a harmful
speech, If there ever was a measure which we had teo approach
in a calm and balanced spirit and without rousing passions
which are only too near the surface, it is this one. The
Hon, Mover, as I understand him, was deliberately provo-

cative, I hope he is satisfied with what he has done, -

I am not .2?

The cause of this conflict was rooted in the entrenched
policy of ssperate developments encouraged by the Imperial
Government and carried out by the territorial Government,
Seperate development was a policy of government which required
that ECuropeans should look after their own interests, while
those of the Africans were being looked after by nominated white
members of the Legislative Council. In other words, 'sepsrate
development' is another phrase for 'colour bar', The Labour
Party here was serving the interests of Europeans, while Sir
Stewart Gore-Browne, member representing African interests, was
trying to serve those interests; and ths end result was this

bitter conflict,
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from the examination of the debates concerning this bill,
one finds that there were the following main reasons for the bill's
discontinuation, viz:

(1) The opposition of the Labour Party to the provisions
of the bill relating to trade disputes, which provie-
sions had been borrowed from the United Kingdom
1927 Trade Disputes and Trade Unions Act;

(2) The lack of provisions in the bill to cater for
future African trade unionsj and

(3) The general reluctancy of the Government to introduce
trade union legislation. This was as a result of

14
lobbying by interested parties, mainly employers.

In 1947, however, another Bill was drafted for presentation
to the Legislative Council. The provisions of this bill were the
same as those of the 13938 and 1942 bills, except that, in this
bill all references which related to the provisions of the
United Kingdom 1927 Act were ommitted as this Act had been repealed
in the United Kingdom. The 1947 bill, like its predecessors, was
debated at length. The bill itself, apart from having drauwn
heavily on the previous dr;?ts, had drawn directly from the origi-
nal British ACZE. Although the bill was drafted in 1947, it did

not become law until 1949, The reason for this long delay was

that various parties who had been asked to comment on the bill



- 40 -

17
before it came Lo the Legislative Council did net do so in time.

(d) Adesptation and assimilation of English Law: the extent

of borrowing

Zambian law generally has virtually depended on wholesale
borrowing from United Kingdom lawj and Zambian trade union law in
particular is no exceptlgn. Since the first draft bill of 1938,
which bill, howver, never became law, trade union draft bills have
borrowed heavily from the United Kingdom trade union law. The

extent of this borrowing can best be seen in the draft bill of

1947, which subsequently became law,

There were three main areas for which the 1947 bill wanted
to cater. These were:

(a) Trade union establishment
Under this heading the bill borrowed very heavily from
the United Kingdom trade union Aclz.

(b) Trade disputes
In trying to provide for the settlement of trade dis—
putes the draftsman of the 1947 bill relied mainly on
the then existing United Kingdom trade umion Acts and
as a result drew heavily from their prouisiigs.

(c) Conciliation

Conciliation provisions in the 1947 bill were equally
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21
drawn from the United Kingdom conciliation Acts,

This is how the Northern Rhodesia trade union law adapted
and assimilated the British Acts. e must note, however, that
the purpose of the local Act was only to " consolidate and adapt "
the ' imported ' legislation, so to speak, so as to conform with
local conditions and nothing more, It was not, therefore, a
repealing or amending Act. In this regard, the provisions of the
British Acts which had not been specifically catered for in the
local legislation still applied to Northern Rhodesia and continued
to apply to Zambia so long as they are not contrary or repugnant
to the provisions of the later legislation. This is so as expressed
by the following maxims:
" Leges posteriores priores contraries abrogat, " This means that,
where an earlier statute was not inconsistent with the later
statute, the later does not repsal the earlier statute., And
" £xpresio unius est exclusio alterius " -~ This means that, where
a later statute expressly repeals only a few sections of an earlier
statute, that which is not expressly mentioned in the later statute
remains unrepeaiid. To this extent, it can be contended that British

law is still applicable to Zambia as it did prior to 1949,

(&) Conclusion

The importance of the above exercise lies in pointing out
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the sources of our law and the fact that we have not, ourselves

been courageous enough to make our own innovations, This is

true even with our ' celebrated ' Industrial Relztions Act, 1971,
which borrowed heavily from the British ict of the same title

passed in the same year., The only local exercise we have so far
undertaken is to adapt and assimilate foreign Acts, for local
application, This is a weakness on the part of our legislature,
although it may have been, initially, carried out for its convenience

then,

While the earlier legislatures may be excused for this weak-
ness for the reason that, at that time they did not have the faci-
lities needed for carrying out research before any legislation is
introduced into parliament, our present legislature has all the
facilities of a modern University and cannot therefore have the
same excuse, But it conitnues to do exactly the same things which
the earlier legislatures dids The only reason perhaps, for conti-
nued un—-innovativeness in our parliamentarians may lie in thsir

political immaturity.
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CHAPTER 3

THE DEVELGPMENT OF TRADE UNIONISM PRIOR TO INDEPENDENCE

(a) Introduction

Trade unionism as a function of collective representation
to protect and advance the workers' interest as producers within
the sconomic system is an imported institution which, in normal
circumstances is generally linked to the level of economic and
industrial development of a given commulity. Howsver, this was
not the pattern of development of trade uniocnism in Zambia,.
Fven when the economic and industrial development of the country
warranted the establishment of trade unionism among all the work-

ing population, its establishment in Zambia was resisted by both

the territorial government and the settler European community.

The resistance by the territorial government was based on a
misconception that African trade unionism represented a serious
threat to the territorial administration. The danger envisaged
by the territorial government was that the African workers, being
mainly illiterate and therefore without previous background of
trade unionism, might confuse economic exploitation with political
: 2

domination, and thereby encouraging nationalistic demands. This

was a fallacy on the part of the territorial government because
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it was not based on any empirical evidence. pn the part of the
settler Furopean community, their resistance arose out of a

3
fear of what they thought African trade unionism might do. This

fear too was not based on any empirical evidence,

The sstablishment and development of trade unionism in
7ambia is therefore characterised with the fight against factors
unfavourable to its growth. In this chapter, we shall gxamine
the obstacles to the establishment of trade unionism and the
fight against these factors. To do this, we shall have to expose
what actually went on in the Colonial Gffice and the Secretariat
at Lusaka. This will, in the process, reveal to some extent,
what went on in implementing the obstacles and in destroying

their barrier.

(b) The Colonial labour policies and their impact on Northern

Rhodesia

The Colonial 0ffice had no established labour policy before
the first world War. One wonders why such a vital policy was
lacking in the Colonial Office. The explanation of the absence
of a formulated labour policy may, perhaps lie in the fact that

the Native labour itself had not yet taken on any significance

to warrant the establishment of a general policy. This is supported



by the fact that, at that time, the colonial employers, who were
mainly private companies and estates, still regarded their native
labour as merely one of the tools of production and nothing more.
Une prominent wriier has however defended the colonial office on
this point and justified the non-existence of such a policy. He
has said that there was no need at that time for the establish-
ment of a rigid colonial labour policy because of the flexibility
and diversity of the British colonial administration, which reflect-
ed the range of different social and economic conditions in differ-
ent territories, the different visws and personalities of governors
and their advisers, the different territorial developments, and

5
stages of constitutional development reached.

Delay in the formulation and implementation of a general
colonial labour policy biased towards the recognition of the import-
ance of the indigeneous labour was justifiad on the ground that
there was a diversity of groups of people to be catered for. This
reason is however not valid. e believs that the real cause of
such delay lies in the reluctance on the part of the British govern—
ment to take a decision there and then, This indecision can be
traced to the opposition of the settler employers to the introdu-
ction of such a policy. Ths local administration as well as the
Colonial Office were afraid of antagonising the settler employers.
The fact that at a later date such a policy was formulated and

implemented is reason enough to suggest that if the British
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Government wanted to formulate such a policy at a much earlier

date they could have sasily done so.

The absence of a formulated colonial labour policy led to
the laying of such weight in the administration of colonial
labour matters on the opinions of the local administration of
various territories and on the local knowledge and expsrience
on which those opinions were ba:ed. This tendency to allow local
opinions to prevail over instructions and directives from the
colonial office had a delaying effect on the acceptance of the
directizes. The local administration had been allowed to build
in itself a confidence that, whatever they were to tell the
colonial office, mas/accepted. This confidence in most cases
resulted in their resisting any directives which were meant for

the improvement of local labour, even when there was no need to

resist,

In the pericd between the first and the second World uars,
something that was to change the pace of the then 'ad hoc?
administration of the colonial labour matters happened. This
was the new social and sconomic ofder which teook shape. In
addition, in England there was installed, for the first time
ever, a labour Government, which was iInclined to favour the

development of a liberal colonial labour policy te forster

the development of colonial labour organizations.
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In 1929, therefore, under the influence of the Labour
Government, an Act of Parliament, known as the Colonial Develop-
ment Act, was passed., f{ne of the essential features of this Act
was that the colonisal administrations were to encourage the format-
tion of trade unions and insist on fair wages for workmen,

Because of the already existing colonial set-up where the local
administrations werse given undue prominence, this enactment was not
implemented at all, The local administrations refused to implement
it because, in their opinion, time was not yet ripe for any local
labour tec make use of the imported institution of collective bargain-
ing: The other reason why the local administration refused to
implement the provisions of this Act was the pressure exerted on
them by the local Eurcpean business community which did not

favour the formation of African trade unizns. There is however
another reason., The Act was given to the colonies in form of a
directive, Since a directive has no sanction following it, it

is always possible to ignere a directive and escape censure, In
this case the colonial administrations simply ignored the directive

and got away with it.

The Colonial Office, in its endeavour to formulate a perma-
nent colonial labour policy at this point in time had, however,
made a big mistake, It had fogotten to lay a foundation first
in the colonial territories for the reception of the new directives,

We have laready noticed above how the local administration had



sarlier been allowed to act like demigods in the foermulation of
'ad hoc' colenial labour policies, As a result of this state of
affairs, they never expected the Colonial Office to act otherwise
than on their expressed views. When change was being brought
about, the best the colonial office should have done was to
create, in the colonies, an atmosphere among the local administ—
ration conducive to the reception of new and dynamic policy, This
was absent and as a result, all early initiatives for the formu-

lation of a colonial labour policy fell on deaf ears.

The Labour Party in England which came to power in 1929 as
indicated above, played a significant role in developing the
colonial labour policy in favour of liberaliéing the working
conditions under which the indigeneous people of the colonies
worked. In their search for such a policy, in 1930, the famous
Passfield Memorandum of Paramountcy of the indigenecus interests
was issued and distributed to all colonial governments., The
significance of this memorandum lay in its emphasis on the rights
and interests of the indigeneous people of the colonies. The
memorandum said, in essence, that the interests of the indige-
neous peoples of the colonies must, at all times, take precedence
over those of the settlers. This memorzndum was prompted by
the lack of interest, on the part of the local administration, as
already indicated above, in implementing colonial directives

earlier given which required the local administration to make
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provisions in their local law for organised labour,

This policy of liberalisation was received with mixed
feelings among the local administration and the business community.
The policy was not welcome because it meant the freeing of the
local labour from the inhuman conditions under which it had
hitherto worked, It meant that the labour was now going to cost
a little bit more per man-hour, a development which business
communities throughout the colonies hated. This was sesn as
going too far, This prompted the rising of a resistance, we have
already met above, in the colonies. This resistance necessitated
reorganization of the Colonial (Office in order for it to be able
to learn more about the conditions then prevailing in the coloniss,
The first Forster Commision of Inguiry Repolg summed up the feel-
ings of the territorial government and the local business commu-
nity in relation to the introduction of organized labour among
the blacks when it recommended that the Northern Rhodesia Govern-—
ment, in general, and the Fining Companies, in particular, should
provide means to educate the natives in the organization of colle=

ctive bargaining before the implementation of the colonial office

directives,

Earlier, lengthy discussions, at Gensva, which were concerned

with the drafting of the Forced Labour Convention of 1930, had been



held, This Convention compelled the Colonial Office to examine the
difficult question of labour standards appropriate to non-metropo-
litan territories that were necessitated by the ratification of this
Convention. The modification of the laws in the territories which
were necessitated by the ratification of the Convention involved

the Colonial Office in extensive negotiations, and the question of

the policy on labour matters began to take on a new significance.,

It is pertinent at this point in time to comment on the measures
which were being taken by the Colonial 0ffice in order to bring
pressure to bear on the local administration, The Colonial Uffice
had =arlier missed the point of diffe:;nce between themselves and
the local administration., The cause of the failure to implement the
colonial office directives was the lack of a base upon which to
work. The Colonial Office failed to realise that, for their dire-
ctives to be effective, the territorial governments were first to
be made to realise the importance of ;uch measures, not only to
the indigeneous peoples of the territories, but also to the economy
of the territories. There was a need therefore first to educate
the local administrations before introducing means to implement
such measures., It would only be after the local administrations
had started to appreciate such measures that the actual measures

should have been introduced and in that way their implementation

would not have been resisted, The absence of local labour legisl-
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ation in the colonial territories, as earlier noticed, to guide

the local administrations was a factor which delayed the reception
of the sarly Colonial Office directives on labour matters, The
local administrations were therefore used to act on their own initi-
atives, To try and change such a working system without first
creating a conducive atmosphere was tantamount to saying that what
had been done hitherto by the local administration was not the right

thing to have been done, a gtate of affairs unacceptable to them,

The Colonial (ffice, however, later realised this mistake and
tried to correct it by holding, in 1930, a meeting of colonial
governors to discuss subjects touching on the need to change the
labour conditions and the creation of job security. It was empha-
sigsed at this meeting that it was the duty of the colonial govern-
ments, henceforth, to show sympathy with the increasing tendency
for workers' organizations to be formed. The whole idea of this
meeting was to encourage colonial governments to develop a policy
which would guide the colonial peoples' aspirations into consti-~
tutional channels and to provide some safety valves and opportunity
for progress, This was based on the idea that it would be easier
for the governments to deal with an organized body, such as a
trade union, than with a number of irresponsible individuals,

The whole atmosphere indicated a rsversal of the hardcore conser-

vative policy of 'laissez~faire! and the realisation of the import-
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ance of the natives in the colonial territories.

Armed with the results of this one meeting, the colonial
office went ahead and issued more directives to the colonial
governments, One of these was a despatch sent on 17£h September,
1930, advising them of the necessity to pass trade union legislation,
This despatch suggested that suitable legislation, where no unions
existed, should be passed incorporating the principles of sections
2 and 3 of the 1871 British Trade Union Ali. The result at the
recipient end was the same as before. No action was taken by the
recipient colonial governments for the same reaslis. This meant
that the colonial office had been cheated by the reaction of the
first colonial governor's conference into believing that, that one
conference had been enough to change the conservative attitudes of
the local administrations. They should have realised that they
needed quite a number of such conferences over a period of years
before they could expect any favourable reaction from the recipient
colonial governments, As a result therefore, there was still no

impact of the colonial office directives on the development of the

colonial labour policies.

Because of the failure of the Colonial 0ffice labour policy
directives to have any meaningful impact on the development of

the colonial labour policy the indigeneous peoples themselves
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decided this time, to do semething in order to accerate the change
intended by the colonial office labour directives, which for
sometime had been ignored by the local administration. In 1935,

a violent and spontenecus protest on the mines by the black miners
took plgza. In the wake of this protest the sstablishment panicked
and was forced to appoint a Commission of Inquiry into tha causes
of the protest. The causes of the protest were many and varisd,
but centred mainly on the treatment of the black workers by both
the white employers and their white supervisors. ODespite the Commi-
ssion recommendations, the Government failed to advise the mining
companies to remedy the causes of the African discontent and dis-
pleasure, The mine managements therefore did little and fer most
part, life on thé mines and in the mine compounds continued as

15
before.

The causes of these protests were the results of the failure
on the part of the local administration to heed the colonial office
dirsctives, If this had been done earlier, the working conditions
of the natives would have been improved and the causes of ths
discontent would have therefore been nipped in the bud. The local
administration equally failed to advise the mine managements to
remove the causes of the African discontent and displeasure. The
reason for this failure lay in the fact that the local .administration

was not yet convinced that there was any need to improve the



status of working natives of the colonial territories. This
meant that the period of education to soften the attitudes of the
local administrations had not yet ended., The preparation for the
creation of an atmosphere in which change would be readily

accepted had to continue,

However, in the wake of the 1935 protest, the white miners
saw a threat, not only to their immediate jobs, but also to the
future jobs of their children. To safequard themselves and their
children, the white miners decided to do something towards securing
the safety of their jobs and those of their children. They therefore
sought advice from a Mr. Charles Harris, then Secretary General
of the all-white South African Mineworkers' Union, For this purposs,
they invited him to come to Zambia and advise them on the formatien
of a branch of the South African Union. 1In 1936 this was done.
The formation of this branch was made possible by the amalgamation
of local European trade unions which had earlier been formed inde-
pendently at each of the four mining locati;gs. Prior to the 1935
protest European miners had already started to organize themselves
into trade unions, But these were based on each of the four
mining locations. They were therefore not national in character
but local. These were the branches which were amalgamated in 1936

to form a national branch of the all-white South African Mine-

workers' Union. The new union was allowed to function under the
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17
then existing trade unicn law imported from the United Kingdom,

Under these provisions tierefore, the law applicable to
Zambia, then Northern Rhodesia, was the following:

(a) the Commen law of England;

(b) the doctrine of Equity;

(¢) the statutes which were in force in England on the
17th August, 1911 ( being the commencemgnt date of
the Northern Rhodesia Urder-in-Council of 1911); and

(d) any statute of later date than that mentioned in
paragraph (c) in force in £ngland, now applied to the
protectorats or which hereafter shall be applied

thereto by an Act or otherwise,

In essence this meant the transplantation of the British
18
trade union Acts from 1871 up to 1911, The Imperial Acts Exten-
sion Ordinance, first enacted in 1929; extended more Imperial

19
Acts,

Despite the above, the position in Northern Rhodesia in
relation to the applicable trade union law, was far from being
clear, Wwhen the then Acting Attorney-General was asked for an
opinion on the existing state of legal affairs, his first reply to

the Govsrnor was, that he did not know of any trade union laws



20
existing in Northern Rhodesia then., But after re-examining the

materials then available, he was sincere esnough to admit his igno-
rance and wrote a second opinion to the Governor, advising him of
the applicability of the British trade union law from 1871 up to
1906, under and by virtue of the provisions of the Northern Rhodesia
Order-in-Council, 1911, as amended by the Northern Rhodesia (rder-

in=Council of 1924.

Because of this seeming confusion as regards the administration
of trade union legislation, a situation was perpetuated which dis-
couraged the existence of a basis for the reception of the colonial
office directives on how to develop the intended colonial labour

policy.

The absence of this rsceptive machinery in the colonial
territories, coupled with the deteriorating social and economic
order betwsen 1935 and 1937 brought about some industrial unrest
in most of the colon?ls. This state of industrial unrest prompted
members of the British Parliament to ask many questions, ranging
from establishment of labour departments to provision of legisla=-
tion for the establishment of trade unions in the colonies, where,
none already existed, In the wake of these debates another much

strongly worded despatch was sent out in 1937, to the colonial

governors, urging them to establish labour departments and other
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ancillary services. This despatch brought to light the nesd for
re-organizing the colonial office. Instead of ad hoc methods hitherto
employed, a need for permanency was revealed. This was necessit-
ated by the pressure of events which convinced the senior officials
of a need for more speciazlised knowledge to be available on seocial
and economic problems, This led to the establishment of a techni-
cal department of social services. Such a move was long overdue,
in the same way as the establishment of a labour deﬁartment in
Northern Rhodesia had long been overdus, These were the basic
infrastructures which should have been established esarlier in order
to pave way for the reception of the intended new colonial labour
policy. Because of their ansence the implementation of such a

labour policy and therefore its impact was considerably delayed,

Following on the 1937 despatch and re-organization of the
colonial office, in 1938 Major ( later Sir Glanville) Orde~-Broune,
formerly Provincial Commissioner in Tanganyika, was sent to
Northern Rhodesia to investigate and to report to the Colonial
Gffice on labour conditions in the Protectorate, to recommend the
administrative machinery which would be necessary and the legisla-
tion required to improve these conditiins. This step too should

have been taken in 1929, when it was first decided that there was

going to be established a formal and permanent colonial labour
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policy. Because of its absence at the right time, it delayed the
passing of local labour legislation for almost two decades.
23

Following the receommendation of the Orde-Browne Report, a
draft Bill on trade unions and trade disputes was prepared and
presented to the Legislative Council for debate. The draft Bill,
earlier seen in Chapter Two, had made provisions for the establish-
ment of trade unions among all workers in Northeranhodesia iire-
spective of colour. It had also made provisions for other ancillary
matters., However, due to some unfavourable circumstances then in
existence, the Bill never became law. The defeating circumstances

were mainly polical, and to a lesser extent, economic,

The question of establishing a labour department was then
given serious consideration. The Royal Commission of 1537, also
lent support to the Orde-Browne Report on the establishment of a
labour department, among other things, with the result that the
department was established later in the year, This now paved the
way for the reception of the colonial office directives on labour
matters and the establishment of a vehicle through which labour
was to be hezfd. This had not been possible earlier as evidenced

bt a despatch from the colonial office dated 24th August, 1937,

which read in part:
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eee I am of the opinion that relations between employers
and esmployess, which constitute the main function of any
government labour organization, can hardly be dealt with
efficiently if they are mersly left to the Secretariat

or the Native Affairs ... Nor do I think that they can be
effectively covered in District administration by an
administrative staff which is primarily occupied with

other interasts and duties,

The main import of this despatch was that thelCOlonial
Office was actually dissatisfied with the arrangement then in
existence for the administration of labour matters in the
colonies and was therefore bent on bringing about a changej
which change was not possible until after the establishment of

a labour department.

Following the establishment of a labour department in
Northern Rhodesia, the British Parliament, in 1940, passed
the Colonial Development and Welfare Fund Act. This Act,
which was a revision of and an improvement on the 1929 Ais,
was meant to revolutionise the relationship between the
Colonial Office and the colonies with a view to sncouraging

the forstering of measures meant to develop trade union

organizations among the natives, The Act provided, in part,

that before making any scheme under it, as respects any colony,

the Secretary of State shall satisfy himself, in a case where
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the scheme provides for the payment of the whole or part of

the execution of any works, that the law of the colony provides

reasonable facilities for the establishment of trade unions, and
that fair conditions of labour will be observed in the execution

of the works.

What this particular provision of the Act meant was that,
unless there were provisions allowing the existence of trade unions,
no aid would be given., Those colonies which wanted this aid ( and
they were many) therefore enacted some 'sort' of labour legislat-
ion to comply with the requirements of the Act., The impact of this
new legislaticn was more than expected., This is so becauss almost

27

all, except for one, colonies enacted some form of labour legisla~-

tion.

This snactment coincided with the African riots on the Copper=
belt of Northern Rhodesia of 1940, These riots prompted the Colo~
nial Secretary to compel a reluctant territorial government to
appoint a Commission of Inqui?y in order to ensure an impartial
assessment of the causes of these riots, In its recomvendations
the Commission, among other things, urged the government in general
to devise a form of a workable industrial machinery and to make
provision for training facilities to enable Africans on the mines

29
to enter Schedule 'A' jobs. These recommendations had a great impact
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later in forstering the development of trade unions in the territory.
It should be noted, however, that at this point in time, the local
administration had had sufiicient 'indoctrination' from the Colonial
Office concerning the need for change in the administration of the
colonial labour matters. The conservative attitudes earlier encou-
ntered had by now given way to experimental desires. And the result
was that, in 1947, a draft Bill on industrial reconciliation was
published for debate., But somewhat this Bill did not become law
immediately. In 1947, the 1942 draft Bill was revived under the
title of Trade Unions and Trade Disputes Bill, It became law in

30
1949 under the title of Trade Unions and Trade Disputes Crdinance.

This was the climax of the development of the British colonial
labour policy which started in 1929, 1Its impact had now just
started to be felt in colonial Northern Rhodesia., The developments
in the administration of labour matters which took place in the

colony henceforth were as a result of the British influence.

(c) Towards collective bargaining

The process of change from sponteneous demonstrations
of workers to organized strikes was long and painful, especially
among the indigeneous Zambian workers. Employers, who were mainly

whites and the local government administration were initially
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against the idea of allowing workers to ornganize themselves into
trade unions for reasons we have already discussed above. This
conservative attitude of the local government administration and
the employers was blamed by ths indigeneous Zambians as being
detrimental to the development of trade unionism., They were helped
in the condemnation of the local government and the employers by
the Colonial COffice in Longln. The Colonial 0Office had come under
fire from time to time from the Labour FMembers of Parliament in
respect of the adminstration of its colonial labour policy. As

a result of these criticisms the Colonial Cffice, as seen above,

endeavoured to improve the situation by many directives issued to

‘the local administration.

There were so many factors which prompted the onslaught by
the British labour party on the Colonial 0ffice., The Colonial
office had been forced to act by this onslaught of the Labour
Members of Parliament, who, from the nature of their organization
of the labour party, were mainly labour organizers. They had
seen the evils of an industrial revolution and weres now not
prepared to allow the kind of labour servitude experienced in
Europe to be perpetuated elsewhere. They were therefore bent on
preventing its recurrency. The steps which they were urging the
colonial office to take in order to bring about the required change

in the administration of the colonial labour, would perhaps have
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come earlier had the coming to political power of the labour

party in England come much earlier than it in fact dides The
initiatives of the Colonial Office were supported by the indigeneous
workers themselves who realised that they were being cheated by

being refused to organize themselves.

with this two-pronged attack on the old system, it was not
long before the local administration and the local ‘turopean
employers realised the need to allow the propsed change.
Although this change is now seen as having been allowed at this
point in time, there had always been change coming in though not
very much noticeable. Such change started to come in as early
as 1931, when, in Luanshya, a system of tribal representation
called " Tribal Elder System" was initiatii. This was created as
a means of communication between the Africans working for the
mines and mine managsments. This kind of ‘'vehicle' for African
representation was provided as a means through which Africans
could voice their grievances. The Tribal Elder System was
followed, between 1936 and 1938, by the introduction of Urban
Advisory Councils, with a similar aii of knowing " the feelings
of Africans on the Copperbelt on various matters,” This was going

to be part of the functions of the newly established Urban

Advisory Councils. One is bound, after noticing that, as early
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as 1931, the local administration, in conjunction with European
employers, was willing to allow Africans some limited freedom to
organize themselves, to ask the reasons why this had to be done
otherwise than through trade unions. The answer to this would

seem to lie in the then prevailing attitudes of the local admini-
stration. In their opinion the African was still an uneducated
worker who was not able to understand the mechanics of organized
labour, and was therefore not fit to be exposed to it. Infact,
although there was this seeming softening of the European attitudes,
it was not their intention to allow Africans to organize themselves
into independent trade unions. UWhat was being done here then was
to channel Africans into an organization limited in both scope and
extent. This was a deliberate move on the part of the whites so
that they could retain control of the body. Indeed, the Tribal
Flder System and the Urban Advisory Councils remained under the

control of the local administration through the District Officers.

We have already discussed above the means employed bty the
colonial office between 1929 and 1940 to try and change the
local administration's attitudes with regard to the propsed
change in the British colonial labour policy. By 1540, the
Colonial Office was pleased with the progress so far achieved
in changing the attitudes and was ready to introduce a limited
form of trade union organization among the indigeneous workers.

This was done in three stages as we shall see now.



(i) The role of the Labour Commissioner:

The reaction of the government to the sponteneous labour
strikes which had taken place on the Copperbelt between 1935
and 1940, was to try and seek ways of stabilising labour relations
in the territory, especially on the Copperbelt. This task fell
to the Labour Commissioner who made an attempt at the introduction
of the concept of collective bargaining into the relations
between mine managements and their African employees. He did
this by forming and obtaining recognition for the association
of the Boss Boys' CommitiZe. This was in 1942, 1In essence,
this was thz beginning of the African trade unionism in Zambia,
Towards the end of 1945, Fr. Beven, of the Ministry of Labour in
the United Kingdom, visited the territory at the instance of the
Colonial Office, to see for himself what was taking place as
regards the development of collective bargaining on the mines.
Arising out of his recommendations, the Boss Boys' Committes,
on each mine was enlarged to include representatives not nece-
ssarily boss boys = chosen by workers in each department on the
mines. These expanded boss boys' committees were now entrusted
to deal with working conditions, while the Tribal Representatives

35
wers left to deal with the domestic affairs.

It is suprising to note that the Colonial Office was so
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eager to help towards the improvement of the organization of the
Boss Boys! Committess and at the same time reluctant to allow
indigeneous Zambians to openly crganise thzamselves into trade
unions., The explanation to such a move on the part of the Colonial
Office may seem to lie in its attitudes towards Africans' capability
to understand trade union organization, its benefits and the
dangsrs it posed to the country's economy if misuseds. UWith the
help of the local administration the colonial office believed that
Africans were not yet educated sufficiently enough to be able to
understand the complicated system of trade union organization.
Until such time when the Africans were educated sufficiently
enough, there was therefore no way the Africans would be allowed

to organise themselves, This attitude was supported by the first
Forster Commission of Inqui?y, which recommended that there must

be provided a means through which Africans may be able to enter
Schedule 'A' jobs. In other words, they were recommending the

introduction of sufficient educational facilities to cater for

Africans,

In a paper entitled " The advancement of the African as
37
an employed person,” the Labour Commissioner wrote in part’ thus:
No sensible person would for one moment suggest that it
is possible or desireable to repress the growing desire

among sections of Africans to improve their lot by acting



in associations. There is however, a vast difference
between furthering trade unions on people who do not under-
stand their use and responsibilities and encouraging other

suitable methods of collective action,
This was the kind of excuse used to cover up the main reasons,
as expounded above, for retarding the inception of African trade
unionism by local administration. In doing this they were
adamant and were supported in this by the first Forster Commi-
ssion of Inguiry Repgit, which recommended that there must be
provided means for the Africans to be educated as quickly as
possible., The purpose of this Commission recommendation was to
remove the only available excuse for the whites' refusal to allow
Africans to organise themselves. The Commssioners realised that,
as soon as a sufficient number of Africans were educated the
whites would no longer be justified in their resistance based on
the Africans' illiteracye. In other words, the Commissioners
realised that as long as the African was not yet sufficiently
educated, there would be no chance for him to advance. The local
administration, in turn, introduced a system of piecemeal union-
ization to build the African up to the point where he would be
allowed to organize himself in independent trade unions. This
is where the expanded Boss Boys' Committees come in., This
system was deliberately framed in such a way as to allow the
Labour Commissioner to retain full control and direction of

the Committees to suit the then prevailing white mentality.
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The transformation and expansion of the new-look Boss
Boys' Committees was completed at Nkana by April, 1947, and
the new Committee although still called the Boss Boys' Committee,
was in reality a works committee, and it started to be called
so in January, 1948, The committee worked very well and was
popular with Africans, (n the other mines the progress towards
a works committee on the Nkana model took time to perfect but had
been encouraged by the Labour Commissioner all the ﬁime untill
success was later achieved, These Committees formed the backbone

of the Northern Rhodesia African Mineworkers' Union.

While the formation of works committees was being encouraged
on the mines, theres was no similar enthusiasm outside mining
operations. The Labour Commissioner, to the disappointment of
many people, deliberately refused to extend this organizational
principle to the mass of the workers. Although no apparent
reason has been given for not doing so, it may be that he wanted
to see how it would work with the boss boys' committees. The
other reason might be that at that time the mining industry
was the only industry in the country with established labour
organizational infrastructure., If this is true, then the
Labour Commissioner's field of operation would have been restricted
by this., In any case it was an experimental exercise and as

such could only be so done, as already indicated above, in the
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mining industry where African lahour was already sufficiently
organized. The other reason may lie in the belief by Europeans
that Africans were not yet ready for mass unionizatigg. Follow=
ing the same thinking, government refused to allow an attempt by
the European unions to form a branch in which they would enrol
Afrizgns. There was, however, another factor to this refusal.
This was based on fear of evident desire by the European unions
to dominate and frustrate Africans and their aspirétions. The
European unions thought that, by this design, they would stop

the rate of African advancement, and among other things, exercise

41
an all-pervading influence on the post war mine policies.

The efforts being exerted by the Labour Commissioner to
improve the status of working Africans were not sufficient to
placate the demands being advanced by Africans themselves, The
Africans therefore, with a view to supplementing their efforts
and to speed up their advancement, revived welfare associations
which had been organized in the early thirties for their benefit,
but had been phased out for lack of meirbership by the middle of
the thirtiis. This revival was brought about by thz absence of
appreciable improvemsnts in the conditiocns of employment of

Africans despite the earlier strikes and heightened appreciation

of the crucial role they played in the industrial life,
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(ii) The Government social worker

Realising the inadequecy of the means being used to
improve the conditions of the working Africans through the
single efforts of the Labour Comrissioner and following the
recommendation of the first Forster Commission of Inqj?ry the
territorial government was forced into accepting, though relu-
ctantly, the appointment of a government social worker by the
Colonial (ffice. Mr. He Elwell was appointed as gbvernment
social worker with the responsibility of educating Africans in
labour relations. This was in keepin; with the principles of
the 1630 Passfield Memor:idum which required that the African

interests should receive all the recognition they deserved over

and above those of the settler community.

(iii) Trade union labour officer

At this point in time, it was realised by the colonial
office, after representations from the British Trade Union
Congress, that it was time to introduce limited trade union
representation among Africans. In order for this to be done
properly, a trade wunion labour officer, in the name of William
Comrie, was sent to Northern Rhodesia and was attached to the
department of labour, fir. Comrie was a prominent trade uniocnist

sent here to prepare Africans for eventual unionization, The
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appointment of Comrie was the climax of the preparation of

Africans for subsequent responsibility which lay ahead,

The grounds had now been sufficiently prepared and it was
time to introduce the basic legal framework under which the
local trade unions were going to aperate., In 1947, therefore,
a draft Bill on trade unions - The Trade Unions and Trade Disputes
Biii ~ was prepared and presented to ths Legislative Council. The
Bill became law in 1329 under the title of ' Trade Unions and
Trade Disputes Ordinance'. The Ordinance was a revival of the
1938 and 1542 draft bills on the subject. These had drawn very
heavily, as already seen in Chapter Two above, on the British
trade union laws then in existence, for their provisions., After

this ordinance, African trade unions started to be organised

and recognised,

(d) African advancement

The process of change we have been discussing above took
place with the main purpose of bringing about African advancement,
both socially and economically.

47

Although the first Forster Commission Report had earlier
recommended the implementation of African advancement, this was
not possible before 1947, because of the war situation which then

obtained. When it became possible, in 1947, to implement this,
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a meeting, composed of the employers, the Curopean unions and
territorial government officials, was called, Owing to strong
opposition, from furopean unions, against the propsed African
advancemrent, the meeting never achieved anything significant,
The failure of this meeting prompted the appointment of another
4
Commission of Inquiry in 1923. The European trade unions immediately
reacted adversely to the appointment of this Commission., The
objection by the European unions to the appointment of this Commi-
ssion was based on two basic points. The first was directed at
the chairman of the commission who was seen as an African cause
sympathﬁzer. The second was the fact that the terms of reference
of the Commssion did not include " squal pay for equal job
princizge." The European trade unions therefore refused to co-
operate, But despite the non-co-operation of the EFuropean trade
unions, the Commission went ahead and heard the evidence and
finally made its recommendations, which included the following:
(a) 28 jobs were to be removed from Schedule 'A' jobs

and made available to the Africans immediately; 54

other jobs were to be made available after some

training;

(b) the principle of " fragmentation " as a training

measure in order to facilitate the taking over of

responsible jobrs by the Africans, etc.
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The Commission's recommendations remained largely unimplemented
for a number of years., Uhen, in 1953, on coming into effect

of the Federation of Rhodesia and Kyasaland, the Africans of
Northern Rhodesia started agitating for the implementation of
these recommendations, another, one man, commission of inquiry
was appointed. The Guillebsud Commission of Inqilry was appoi-
nted to look into the demands of the Africans. In his recommend-
ations, lire Guillebeud pointed out that the Africans did not only
want increassd wages, but that they alss wanted to advance to
posts of greater responsibilities, These recommendations forced
the mining companies to pursuade the whites to come to a confer=
ence table. 1In 1954 therefore the whites agreed to talk, but on
condition that the Northern Rhodesia African Mineworkers'
Union was going to be part of the conference participants in

addition to the other parties earlier involved. This too was

a complete failure,

This failure of the conference prompted the appointment of
the second Forster Commission of Inquiry in 1954, The Commission,
among other things, ordered the resumption of the stalled talks
on African advancement, and endorsed the Dalgleish Commission
recommendations in tote, except for the wages to be paid to the

52
Africans who teok over the fragmented jobs, The Commission, in



- 77 -

making the recommendations, observed that the Africans' wages

should not be related to the European wages.

As a result of the second Forster Commission recommendations,
thezwhite unions agreed to attend the talks on African advancement,
and accepted, in 1955, to release 24 jobs to the Afrizzns. They
also agreed to the fragmentation of jobs, but insisted on the
fact that those Africans who took over Schedule 'A' jobs received
the rate for the job. They, in addition, agreed to appoint an
industrial consultant, in order to be able to release more jobs
on his recommendation., And in 1959, the Industrial Consultant

recommended the release of 35 more jobs from Schedule 'A' jobs,

He also recommended the end of the ' closed shop ',

(e) Conclusion

From the above analysis it has become clear that the absence
of a well formulated labour pelicy on colonial labour matters
was not a deliberate ommission on the part of the Colonial office,
but arose out of many factors, among them, the diversity of the
conditions prevailing in different colonies, the stages of social,
economic and constitutional development of each territory. This
resulted in the colonial office giving a free hand in the admini-

stration of the colonies to the local administrators, because of
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their closeness to the subject matter, Consequent upon this,

the Colonial Office acted only as a rubber stamp in most, if not
all, matters of policy. Above all, the disregard of the indi-
geneous colonial labour in terms of its quality was quite a major
contributing factor to non availability of a viable labour policy

in the colonies at a time when it was very much needed.

The situation continued to be one of fluidity and flexibility.
This situation was compounded by the fact that indigeneous labour
at this time had not taken on any new significance to warrant the
formulation and administration of a formulated and at the same
time expensive policy. In between the end of the first lWorld
War and the beginning of the second World iar, things started to
happen which necessitated a second look at what was happening in
the Colonial Office, The first of such things to happen was the
coming into power of a labour government in {ngland., As soon
as it formed its first ever government, the Labour Party initiated
a programme of reforms in matters especially those relating to

the administration of colonial labour.

The initial moves intended to reform the then existing
labour administration were not successful. Their failure has
been attributed to many problews, some of which were:

(a) the absence of an understanding on part of the local
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administration of a need for change;

(b) the absence of a legal framework to support the
introduction of such changej

(e) the illiteracy of the populace for whom the new measures
were intended to benefit; and

(d) the lack of qualified manpower in the colonies as

well as in England, to administer and interpret the
; new measures,

We have noticed that this whole programme was not achieved over

night. It took almost two decades for the richt atmosphere to
prevail, When this atmosphere was achieved, a new problem
emerged., This was the difference between the two communities
involved in the mining industry which started to compete against
sach other. In short, the creation of an atmosphere which
allowed trade unionism amongy Africans as well, only exergerated
the problems of African advancement, which problems had already
been recognised =arlier. It was because of the ardent desire
by the Colonial Office to advance Africans in industry that all
the measures we have discussed above were initiated and under-
taken, Without this, perhaps the course of history of colonial

labour would have taken a different turn.

While there were these problems, the end result has been




encouraging because the intended gaol has been achieved though,
perhaps, after a period which has been made longer by the
sturbonness of the settler community which did not want

Africans to advance
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CHABTER 4

TRADE UNIONISM AFTER INDEPENDENCE

(a) Introduction

The development of trade unionism in Zambia, like elsewhere,
has been, mainly shaped by the pattern of political events.,
Trade unions for the most part, seem to feel a great necessity
to identify with a revoluntionary process demanding both economic
and social reformation. According to Bruce Millen, ".., in
this indentification they become part of a political ferment and
1

mass grouping for political equality..." This urge for political

grouping comes to an snd when the political goal has been achieved,

The marriage, therefore, which had existed between the
labour movement on the ons hand and nationalist political parties
on the other part during the political struggle for independence
came to an end at independence., After the attainment of indepe-
ndence trade unions wanted to revert to their traditional role,
as a social movement of labouring people whose aim is to improve
the social, economic and political lot of the individual through

2
improving the position of the working group.

The asssertion by the trade unions of their traditional role

after independence ran counter to the expectations of the neuw
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governing class who had hoped that the unions would still
continue the marriage for national reconstruction purposes,

As a result therefore, a tag-of-war betwsen former friends
ensued., Trade unions wanted to assert the rights of the union
members, which were that they should be allowed to take indust-
rial action where need arose. 0On the other hand, the Party and
its Government wanted to control the labour unions so as to be
able to develop the country without incurring serious labour
problems. When this could not be done, the Party and its
Government wanted to use some othsr means in order to weaken
the labour movement. They therefore 'poached! from the labour
unions the top class leaders and offered them top government
posts at home and in foreign service. This was done with a
single purpose, to weaken the trade union movement so that the
Party and its Government are able to control it as they wished,
To do this effectively, in 1965, the then existing United Trade
Union Congress was dissolved and was replaced by the statutory
Zambia Congress of Trade Unions, which unlike its predecessors
was established by an Act of Parliament. This Congress was
established in accordance with the provisions of the Trade
Unions and Trade Disputes (Amendment) Act, No. 3 of 1965. Under
this amendment the Government appropriated to itself sufficient

powers intended to be used in the control of the trade union:
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movement. These powers enabled the Government to appoint the
first executive committee of the new Zambia Congress of Trade

3
Unions under a statutory instrument.

As a result of these measurss there was a steady weakening
of the leadership in the trade union movement, especially
outside the mining industry and railways., This led to the ineffect-
iveness of the trade union movement at a time when workers were
increasingly becoming impatient and vociferous in their demands
for a large share of national wealth. This, in turn, led to the
higher incidence of unconstitutional strikes during the period.
In general, union officials appeared to have been deprived of

control over their members,

TABLE 1

Industrial stoppages between 1965 and 1967

Year Number of stoppages Number of man-—days
lost
1965 114 22,493
1966 241 579,406
1967 222 46,088
4

All these strikes were unconstitutional.

In the mining industry, for example, dissatisfaction with



the dual wage system and the wages of the lower workers became
widesprzad. As a result of this, the Zambian Mineworkers' Union,
in January, 1965, presentsd what amounted to a demand for a
general wage increase., Negotiations for these, however, broke
down in September, 1965 and the Union sought permission from the
Registrar of Societies to hold a strike ballot. Although no
strike was held in 1965, events that took place between the time
the letter to the Registrar was written in 1965 and March, 1926,
were so favourable to the working masses and as a result a strike
took place at Nchanga., This spread to Bancroft on 29th Marchg
Luanshya on 31st Marchj Chibuluma, Chambeshi and Mufulira were

affected by 2nd April. Ndola Refineries were affected on 4th

April.

As a result of these strikes, the Brown Commission of
K
Inquiry was appointed on 5th April, 1966, to inquire into the

causes of the strikes.

In 1967, August, the Mineworkers' Union of Zambia raised
the question of the single wage scale applicable to all employees,
This wage scale had, in the meantime, acquired the title of
*Industrial Basic Pay Scale (IBPS)'. This question came up
again in 1968, Arising out of a disagreement between the mining

corpanises and the union, the union informed the Ministry of
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Labour on March, 17th 1968, of a dispute with the mining companies
and a Board of Conciliation was set up on 29th flarch, 1969, to

deal with the union demands,

By 1967, the cummulative effect of labour indiscipline
which had beset the country from independence, had been felt
by the Party and its Government., The Party and its Government
were getting concerned about the low productivity of the country's
economy and wanted to find a cure for it, The first step that
was taken, was the holding of the first ever tripartite labour
Conference in Livingstone in Apgil, 1967. The task before the
Conference, which composed of the labour leaders, employers and
Government officials, was to analyse the causes of low productivity
and to make practical recommendations for implementation, both as
short term-and-long term approaches to the problem, At the end of
the Conference on 29th April, the Conference came up with the
following recommendations:

(a) a code for industrial peace in the country;

(b) a code for enhanced productivity;

(c¢) a pledge to the national development plan; and

(d) recommendations to the Government.,

Under the "industrial peace" heading, the Conference recommendsd

measures to be taken relating to:



(1)
(ii)

(iii)
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discipline,

industrial relations matters which included
complaints, grievances and disputes,

training of trade unionists, particularly shop
assistants, in duties and procedures and the need
to ensure that local perscnnel officers undsrstand

their functions.

Under the "ecede for enhanced productivity", the following were

recommended:
(i)
(ii)

(iii)

(iv)
(v)

(vi)

(vii)

improvement in wages,

discouragement of absenteeism from work, reporting
late for work, leaving work early, excessive
drinking and drunkness on duty, etce,
understanding of the industrial agreements by

both parties,

improvement of training facilities,

forstering good relations between employer and
workers, supervisors and supervised,

provision of good housing,

job security and better working conditions.

Under the "pledge to the national development plan" the Conference

participants pledged their loyalty to the country and promised

to work within the framework of the existing laws and agrecments,
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A number of recommendations were made to the Government,
These were meant to improve the existing working relations
betwesn the parties, to provide holidays with pay, job security
and good working conditions,. ete. The Conference exposed alot
of inadequacies then existing in the industrial relations legi-
slations; example, disputes procedures were not properly laid
downj there was no eourt especially providing services for industrial
disputess 1In addition, most of the laws relating to labour and
labour problems were still colonial and therefore, in someway,
discriminatory. The Conference further exposed the need for
concerted effort in maintaining industrial peace and in raising

industrial productivity.

As a result of the above, there was therefore need for
change., The Livingstone Conference recommended in particular,
among others, the establishment of joint consultative machinery
to improve communication between managements and the workers at
the plant and enterprise levels, In the wake of these recomme-—
ndations, joint industrial Councils, whose composition involved
management and workers, and workers' committees, composed of
workers only werse established. But, in the meantime, President
Kaunda had requested the United Nations Development Programme

to nominate the International Labour Organization to supservise



a study and to submit a report which was to be used as a guideline

in the formulation of longer term policy on productivity, prices
and incomes in the country. The result was the appointment of
Professor H. A. Turner, of Cambridge University, by the Internati-
onal Labour Organization, to visit Zambia and undertake the
required study and the preparation of the report.

9

In his report, Professor Turner identified what he called

the two major problems of the Zambian economy. These were:

(a) the very low level of productivity and efficiency in
the urban employment sector, particularly in relation
to that sector's comparatively higher labour costs; and

(b) the big gap which had developed between the increased
living standards of the urban employees and the condi-

tions of the people in ths villages.,

After the Turner Rsport had besn presented to and studied by the
Government, the Second National Convention was called in Kitwe in
December, 196?{ to discuss its implications. The President's
proposals to the participants centred around four main areas,
These were productivity, prices, wagas and industrial relations,
The President urged the participants to find the causes of falling

productivity and to prescribe a cure for it. He asked the parti-

cipants to find a formula which would help in holding down the
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upward trend in prices. He suggested that the participants
should make ready a procedure that would establish relations
between the worker and the employer that were in keeping with the

philosophy of Humanism,

The Convention recomwmended, among other things, the intro-
duction of a system whereby the employer, the worker and the
government official will be able to sit down and work out a
formula to resolve any labour or industrial disputes. It how-
ever recognised that all the necessary requlations to enforce
discipline and improve productivity existed in Zambia but that
there had been a breakdown in the machinery to administer them,
The Convention believed that this should be rectified immedia-
tely., It was therefore recommended to the Government to rectify

this deficiency.

(b) The Industrial Relations Act

The Government having declared what it wanted to achieve
by the proposed new order embarked on drafting the legislation to
effect this new order. The result was the Industrial Relations Act,
1971, The Government having failed to control trade unionism by
Government policy directives wanted sufficient power to control
11

the vociferous leadership of the trade unions so as to be able

to curb the prevalent worker indiscipline whiich had resulted in
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low productivity in the country's seconomy. The draftsman of the
IRA therefore addressed himself to these demands of Goverpment,
Government wanted , among other things, to curb unconstitutional
strikes which had become so regular that they were almost para-
lyising the economy of the country. Government's intention to
control trade unions in this direction was spelt out by President
Kaunda when he addressed the Second National Convention at Kitwe
in 1969, In addition, the Government wanted to introduce alter-

12
native machinery for settlement of industrial disputes,

The first draft was an ambitious one which tried to cover
almost every detail as originally proposed. But when it came to
Parliament, much of what had been put in was pruned. This pruning
of the draft, especially as regards provisicns relating to UWorks
Councils, attracted adverse comments from variocus quarters. The
Minister of Labour in answer to some of these criticisms said:

" +ss some people have gone to the extent of labelling the idea of
introducing works councils as communist inspired..."” He continued
by saying that Parliament intended to establish works councils and
not workers! coulzils. Angela {Quemby commented on the pruning of
ths draft and said that: ",.. the amalgam which appeared at the
end of 1971, however, bore little resamblance to any single one

14

of the early designs, in form or in content." She further said

that " the subordinated status of the worker, a 'colonial legacy)
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remained unscathed", It was true that most of the original
materials had been pruned by Parliament for several reasons. The
IRA had been designed earlier to cater for a situation which had
drastically changed by the time ths Bill was being discussed in
1971. The target of the proposed IRA in 1967 was the private busi-
ness sector which was then in the hands of foreign investors, At
the time of discussing the draft Bill this had besn changed as a
result of the economic reforms of 1968 and 1918. If the IRA had

to be enacted as earlier envisaged the target now would be the state
which owned most of the private sector through parastalgls. The
purpose and tenor of the IRA, 1971, was to change the " traditional"
pattern of management decision-making. In the original draft 8ill
it was envisaged that works councils would be established in industries
or undertakings with as few workers as 25, But the final draft
which became law had increased the minimum number of eligible emplo-
yees to 100. The reasons for such a drastic change were not given,
but it has been suggested that, perhaps this was as a result of
heavy lobbying by the private farmers, or that the works councils
were to be introduced at first on experimental basis O;Zy. It is
true private farmers did lobby heavl?y and, to some extent this
worked in their favour. The main reason, howsver, for such an

increase in the minimum number of eligible employees appears to

lie in the fact that the labour movement, which should have
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represented the workers' interests, was at this point in time
very weak, having lost a number of leading trade unionists to

19

both Government and commerce.

(¢} Trade unionism after the Industrial Relations Act

The Party and its Government wanted the practice of trade
unionism after the passing of the IRA to be different from what it
had formerly been, The main reason being that trade unionism as
inherited from the metropolitan England was, in the eyes of the
Party and its Government, contrary to the provisions and aims of
the Philosophy of Humanism, which was a corner stone of the Zambian
society. It was therefore, the intention of the initiators of the
IRA to control, through new provisions, the practice of trade
unionism. This was in conformity with what President Kaunda, at
the second National Convention at Kitwe had said. He said that:

" A large part of the proposed new industrial ralations lagislation
will be concerned with the administration of trade unions, and

with the machinery for collective bargaining. These measures must
be regarded by some as a restriction of traditional freedom of
employers and trade unions to negotiate ... Freedom for one group
must always be worked out in relation to freedom of the other
group..." The President said that neither management nor unions
should be permitted to behave as if they were a law unto themiglves.

These statements indicated that the Party and its Government were
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intent on imposing restrictions on both management and trade
unions in their freedom to bargain collectively., It was said
that no government could allow the well-being of the nation to

be jeopardised by the unrestricted and undisciplined power-play
of labour and management. The reason for wanting to restrict the
traditional freedom of labour and managements was that their
activities did not take into account the interests of the community
at large., This disregard of the community interesté was contrary
to the Philosophy of Humanism, which puts community interests
above those of sections of it, The Party and its Government felt
that as custodian of community interests, they must have the right

and therefore power to intervene in the process of collective bargai-

ning,

(i) Power to go on strike

Traditionally, trade unieon law has been based on thrae
fundamental principles enstrined in the British system, These
were: freedor of associationj the right to bargain collectivelly
and, in certain circumstances, to withdraw labour; and minimum
participation and interference by government, But because of the
problems the country's economy had baen going through, the Party
and its Government wanted to change this traditional basis of
trade union law. for example section 116 (2) of the IRA, 1971

provides that: ' No employer, trade union or other person shall
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take part in a strike whichs

(a) has not been authorised by a strike ballot taken in manner
provided by the constitution of a trade unionj;

(b) is not in contemplation or furtherence of a collective
dispute to which such employee or trade union is a party; or

(¢) is in contemplation or furtherence of a collective dispute
in which conciliation is in progress or which has been referred
to the Industrial Relations Court." The purpose of this section
is to avoid, as far as is possible, any constitutional strikes.,
This section, together with section 133, make it virtually impo-
ssible for any employee ever to go on a constitutional striie. In
effect, the traditional right of a worker to withdraw his labour
when need be, has virtually been wiped out by the IRA. GSection
3 of the Act has defined " essential service " to cover so large
an area of industry that it lesaves very few sections of it which

may be able to go on strike if they fulfill the othasr preliminary

requirements,

Of late, President Kaunda has issued a special order under
23
the Preservation of fublic 3:scurity Act which effectively bars

all categories of essential medical personnel from geing on
strike. And in addition, the Finister of Labour and Social

24
Services has also signed a Statutory Instrument which states
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that union subscriptions deducted from workers' salaries shall be
deemed revoked and declared null and void from the day when the
trade union goes on an illegal strike. All this has bezn done in
the interest of preserving the community. Trade unions are there-
fore now forced, at any cost, to negotiate at a conference table
and not to use industrial action to have their demands met., Since
freedom to use industrial action by trade unicns has been virtu-
ally removed, where they fail to negotiate at a conference table
with the employers, the result is uncenstitutional strikes., Such

strikes have now been on the increase after the coming into effeect

25

of the IRA,
TABLE 1II
Unconstitutional work stoppages

Year Number of stoppages Number of man-days lost
1971 127 : 18,594
1972 74 20,874
1973 68 4,175
1974 60 384334
1975 78 51,012
1976 59 6,527
1877 51 15,990

1978 56 301,562
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1979 - 42,916

1980

Jy
N
-

79,696

|

Total

ju)}
Y=}
Fs)

570,180

I

(ii) Power of collective bargaining

The IRA still recognises the power inherent in employee
organizations to collectively bargain, This power is still
retained in the Act though in somewhat different, and to some
extent, diluted form, Prior to the passing of the IRA, where a
dispute arose, industrial action used to be the only option open
to the trade union movement, The damage caused by such an action
was immense and it was found that such an action was not in the
interest of all parties concerneds To try to minimise the damage
caused by industrial action, the state has tried to Find an
amicable solution between the contending forces. The result has
been the IRA, which makes provision for joint councils as fora

for resolving industrial differences,

There are now two types of bargaining procedures, These are:
the contractual procedure, where both employer or employers'
association and the union come together to negotiate and arrive
at an agreement and then disperse. 1In other words, this procedure

is ad hoc. The second is what has come to be known as ' institu-
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tional ' or ' dynamic ' procedure. This consists in the creation

of a permanent body known as joint industrial council, a concili-

ation board or joint committee, 0On this body both sides are

represented by a number of representatives and a constitution
and a code of procedure are formulated to govern the every day
work of the council. It is to this kind of permanent establish~

ment that our discussion is directed.

In the IRA, ' joint council ' has been defined as " joint
industrial council, natiomal council, or any other body, however,
named, established, for the purpose of carrying on collective
bargaining for an industiz." Bargaining in this sense may be
local, i.e. confiped to a factory or establishment, or may be
industry wide, i.e. it may cover a given industry . Bargaining
on an industry wide basis is very much encouraged by the Government.
It avoids the creation of splinter unions which may be too weak
to bargain with big employers' association, In collective bar-
gaining as envisaged by the IRA, a Recognition Agreement is the
starting point, This is different from the procedure followed
prior to the passing of the IRA where numerical strength of
members was all that was required to acquire the right to represent
those members at collective bargaining. The Recognition agree-

is an agreement under which the employer (a) agrees to recognise

the trade union as the representative of thes workers in the
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bargaining process. In addition, such an agreement may provide
procedures for reaching and reviewing collective agreements and
for handling grievances., It is provided under the Act that

such a recognition agreement must set forth the circumstances

in which, and the methods, procedures and rules by and under which,
such an agreement may be reviewed, altered, varisd, replaced or

28
terminated.

As soon as a recognition agreemsnt has been signed and an
award made, the stage for collective bargaining becomes clear,
Yhere tnherefore, collective bargaining has bean successful, the
result is a collective agreement. A collective agreement has
been defined as ' a treaty between social powers; a peace treat

25
and at the same time a normative treaty.' A collective agreement
is therefore made between two or more employers jointly without
forming an association, or two or more employers' associations
without forming a super federation, a federation of employers'
associations, on the employers' side, and on the workers' side,
by two or more trade unions. It may be noted here, however,
that, under the Act, no single worker, on his own behalf, may
neqgotiate a collective agreement, nor can any number of workers

who do not form an association,

Since negotiation is always carried on by an association



on either side, a problem of law may arise. This is the guest-—

ion of capaégty. Does an association, be it of workers or amplo-
i yers, when negotiating a collective agreement act as principal
or agent of its members? If we are to answer this guestion, we
must remember that, under the law, while an employer can, an
employee cannot, be a party to an agrez;ent. In such a case
therefore, the employers' association, the trade union, is acting
as principal. On the other hand, however, it may ‘be a question
of fact whether, in a given situation, the employers' association
intends to act in one or the other capacity or in both. In case
of very large association or organization with very small firms
as members, the presumed intention may be that the assuciation
or orgainzation negotiates often as principal. Here, we must
note that there are many reasons why the 'agency principle' can-
not be easily envoked, and cannot therefore be right if applied
to the workers' side. If we accept the agency theory, what
happens to those members who join the union after the making of
the agreement, or those who have opposed thc agreement? Apart
from the above, the obligation a union undertakes and the rights
it acquires under a collective agreement, are by nature, collective,
they cannot therefore be performsd or claimed by an individual.

As a result therefore, the agreement doss not itself impose any

obligation on the union members and conversely, no unicn member
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can individually derive any rights from the agreement as such,
The problem howzvevr, comes when we come to consider factory or
shop-floor agreements which supplement industry wide agreements,
tere, we again meet the ad hoc committee of hand-picked local
representatives who are chcsen to represent workers, The problem
created by such kind of collective bargaining can best be described
in the words of the Donovan Commission: "the principal svil of

32

industrial relations." Be this as it may, shop=floor bargaining
33

ie here to stay and in this respect has beesn encouraged.

There are two main bargaining levels in industry. The
first is at industry-wide level where employers' associations
negotiate with employees' associations, i.e. trade unions.
Below this level, there is the plant or factory level, where
employers may be representated by management and workers by
works councils, At times, the level may be even lower, Both
levels are concerned with the laying down of minimum reguirements,
Collective agreements are therefore concerned only with minimum
requirements and not maximum requirements, This is important,
It is easier to lay down minimum requirements below which no
worker may be employed than te fix maximum requirements, If
therefore collective bargaining was concerned with the laying
down of maximum requirements, there would be little incentives

left to induce workers to stay long in employment. Often
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employers negotiate with unions to the eclusion of employers!
associations. This happens more often when the two sides want

to supplement agreements made by their associations. But some-
times the negotiations may be carried out to reach a main agree-
ment and not to supplement any existing ones, This often happens
in two inétances. The first is where an employer dominates the
industry, e.g., the Zambia Consolidated Copper fiines Limited; the
second is where an employer does not approve of the employers!
association, In such a case the employer may even not be a
member of such an association., The IRA does not compel employers

34
to bscome members of employers' associations, They have an optien,

Under the Act, provision has been made which allows reco-
gnition of particular trade unions as representativas of workers
in particular industry or plant. In multi-unionism, this invol-
ves a choice between competing unions. Uhen one union has been
recognised by an industry or plant, the next thing which follows
is the negotiation of a collective agreement under which topics
are specified which fall within the jurisdiction of such union.
This means that when unions come to negotiate, they do net

negotiate in abstract, but on particular matters.,

The development of trade union recognitien has been long

and painfule. Employers were initially reluctant to recognise
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unions and the law did practically nothing towards this praonlem,
And when the law started to encroach on the development of the
law of collective bargaining it was careful not to impose a duty
on industry or employer to bargain, It left ths choice to the
employer and industry, Ouring the days of multi-trade-unionism
the employer had the choice to choose a union with which to
bargain and the choice was not easy to make., 1In most cases the
basis of the choice was ”representziive”. Because ‘of this wide
descretion on the part of the employer, it was difficult, if not
impossible, for the law to intervene as long as the employer
chose one union and carried 'some' negotiation, whether genuine
or note It therefore became evident that some provision should
be made in the proposed IRA for the recognition of trade unions
by employers. The means to be employed were not to be 'legal
compulsion' but through gentle pursuation by the likelilicod of

36
intervention by the Industrial Relations Court.,

After a particular trade union has been recognised by a
particular industry or employer, as the bargaining agent, the
next guestion that arises is the extent to which that union
may negotiate, This mukes the subject-matter of the collective
bargaining part of the 'recognition issue! itself, uwhat this

means is that the range of collective bargaining can ultimately
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be determined through the settlement of recognition issue by

the Industrial Relations Court. The restricted scope of contents
of most of our recognition ajreements is one of the najor defects
of our system of industrial relations. 8ut this can be cured by
making the concept of 'recognition' flexible to allow new subjects
to be added to the agreements. It is possible therefore that
through this extension, the policy of worker participation and
their unions may be enhanced in the making of management deci-
sions affecting the future of the enterprise and thus their own
futiZe. If approved, this method may be used when the union wants
its representation to new categories of workers, which hitherto
have not been under its umbrella, The disadvantage of this

method is that it will be only applicable at enterprise and plant

level where it is possible for new subjects to be added.

Although the policy of 'one industry one union' has been
encouraged by Government to prevent multi-unionism and therefore
inter-union disputes, the system is still far from being perfect.
fiulti-unionism, i.e. the co-existence of two or more trade unions
in one plant or enterprise is unavoidable in ths absence of a
perfect system of one industry one union. But the problems
arising from the existence of multi~unionism may be minimised

by the existence of agrecments about demarcation and allocation
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of jobs and provided the unions are prepared to bargain jointly.
The law, however, provides that such disputes be referred to the
Zambhia Congress of Trade Unigis. The use of the 'volintary!
method of settling inter union disputes has been in existence for
quite a long time and is regarded as good unicnism and may be
supported and supplemented by the practice of forming, in plant

G
or enterprise, joint shop stewards' commii;ees, representing two
or more unions. Gften problems that are common ambng multi-union-
ism are those caused by multi-unionism becoming rival unionism,
i.e. where two or more unione compete for the control of the same
category of jobs or for the allegiance of the same category of
workers,., Such situations can be dealt with as earlier indicated,
through agreements between unicns., The Z. C. Te U. rules rela-
ting to the relutions between the unions govern such cgges.
These rules were estatlished in 1831, at Bridlington Congress
in England and have now become almost: universal., The implementa-
tion of these rules is the responsibility of the Disputes
Committee of the Z. C. Te Ue The situation where the use of
these rules may fail because one or more unions were not members
of the Congress does not arise in Zambia since 1965 because

41
membership of the Congress by registered unions is now compulsory.

In the United Kingdom there has been a chain of statutes
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passed and intended to provide settlement machinery in the

case of differences between the employer and the workers. The
main reasons for these statutes were to prevent stoppages, or
where these have already taken place, to shorten their duraiion.
These statutes were, howsver, not successful because they were
bypassed by the development of industrial relations. The main
statute in this line is the Conciliation Act, 1896, This acted
as a legal basis for the conciliation services to be provided,
In Zambia, the equivalent statute is the Conciliation Urdinance
of 1549, Conciliation is one of the most important aspects of
labour relations, Its purpose is to help ths parties to achieve
a settlement of their problem or problems voluntarily. This
requires that the conciliator refrains frem imposing such
settlement on the parties., This is what is called 'voluntary
principle', The other purpose is to encourage the parties,
where possible, to use their own settlsment machinery. This
means that the matter should not be referred to arbitration
unless and until all possibilities of using the agreed pro-
cedures have been exhausted. This is what is called the

'‘oriority or autonomous institution’',

Although the Ceonciliation {rdinance brought about a

measure of success, il failed in some other respucts, It
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failed to create a permanent arbitration board, i.e. a body
which would develop not only its own expertise but possibly
also a set of principles which would be broucht to bear on
the settlement of industrial conflicts. Because of these
failures, the Act was repealed and replaced by provisions in
the IRA. Conciliation and arbitration in the sense used in
the IRA have the purpose of achieving a collective agreement
or reqgulation at industry or plant level, Conciliation and
arbitration, as eonceived by the Act presupposes that a dispute
either exists already or is apprehended. Uhere therefore
parties arrive at an agreement unaided by negotiation through
a thirdy party, there is no conciliaticn or arbitration. Conci-
liation may therefore, under the IRA proceed on two different
levels., 0On the first level, the Minister of Labour may appoint
a single conciliator or a board of conciliaiion to conciliate
in the dispute. The single conciliator or board of conciliation
are appointed ad hoc. Conciliation in this regard is dominated
by the twin principles enunciated above of the need for parties
to consent and ths pricrity of their own autonomous machiiiry.
Under the IRA the application of the seconc of these principles
is governed by the procedure which must be observed before a

45

case can go to conciliaticn, The second of these conciliation

levels is the IRC,



- 111 -

Cxceptions apart, no one can submit a case for conciliation
to the Igg. Generally speaking therefore, the IRC cannot conciliate
axcept upon a reference. Before tiiis reference can be made tuwo
ratters must be considered, The first is whether the dispute
cannot be settled by conciliation, and the second is whether there
is autonomous settlemsnt machinery; if there is, a special reason
why it cannot be resorted to first; and whether an attempt to
use it has been made and faileds The mere agreemenf of the parties
to conciliation does not relisve the Minister of the duty to
ensure that the intervention of statutory procedures is treated
as subsidiary to autonomous regulation. The conciliator or
board of ceonciliation arc not courts. As voluntary arbitration
bodies it is their duty to promote agreements, i.e. to assist
in the creation of rights and obligations between the parties
and not, as courts usually do, to determine what rights and
obligations are already in existence. : Despite this difference

however, the spirit of the conciliator or bosrd of conciliation

is judicial and sc is their procedure.

Principally, conciliation and arbitration are substitutes
for direct neqotiation on sutstantive terms of employrent,
but they, especially conciliation, can also be used to settle
disputes on bargaining machinery, on regulation, and quite

generally, on what can be the subject of a procedure agreement,



- 112 -

Conciliation is therefore designed and intended to promote
collective agreements and to improve collective labour rela-

tionse.

e have noticed above how law tries to promote collective
agreements, After proroting the conclusion of a collective
agreement, it is prudent that it should be observed in order to
achieve its intended objective — promotion of industrial peace
and productivity. & collective agreement is an industrial peace

4
tréZty, and at the same time a source of rules for terms and
conditions of employment, for the distribution of work and for
the stability of jobs. Its two functions express the main expect-
ations of the two sides, and it is through reconciling their

expectations that a system of industriezl relations is able to

achieve that balance of power which is one of its main objectives,

The definition of "collective agreement” under ths IRA
puts it in the category of a contract. This is so because it
is an agreement between tuwo parties who, each has offered 'consi-
deration' to enter inteo such an agreement., The consideration
are the mutual promises on either part, The porties to such a
contract are the employer or the association representing the

erployer or employers and the trade union or uniocns representing
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the employees, As a contract, it is a legal code,

The contractual function of a collective agreement is
mainly, but not, exclusively, subservient to the maintenance
of industrial psace. The codifying or rule-making, some times
called 'normative-~function' of a collective agreement serves to
ensure that the agreed conditions are applied in the plant,
enterprise or industry to which the agreement refers. Many of
them prescribe terms of the individual employment relations,
others, the conditions under which that relation may or may not
be created. S5till others prescribe the mutual rights and duties
between union representatives and the employers. As a code then
the collective agreement determines thz contents of existing and
pre~dstermines that of future contracts of employment., Usually,
it prescribes entry minima, and sometimes, especially if it is
a plant agreement, it sets a standard not to be departed from
downward, It determines the substance of employment, but not
its existence. As a matter of law, the individual employer and
the worker decide whether or not to enter intoc a contractj once
they have done so, it is the collective agreement which says

what are their rights and obligations under th: contract,

The contract of employment is typically " a standard
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contract.” In this case, th=s parties submit to terms made by
agreement between others - the organizations of the two sides -
the employer - and a third party - the union. The contract of
employment is therefore an act of submission, The two parties
submit to the collective agreemcont which expresses the combined
or bilateral rule-making power of management and organised
labour, but in addition, the workers also submit to works rules

which emanate from the unilateral rule-making power of management,

The substantive rules of collective agreements are mainly
designed to protect the expectation of the workers that their
standards of living will be maintained. Among these rules, socme
seaek to impose obligations on workers, e.ge. to work overtime at
the employer's request, or to work certain shifts., 1In a highly
competitive market they may have the additicnal effect of protect-
ing employers against under-cutting by commercial rivals. Yet
the principal social function of agreements as a code is the
maintenance of wage and other standards in the interests of the

Workerse

(iii) Trade unions vis—avis Jorks Councils

The traditional role of trade uniocns is to improve the

social, economic or political lot of the individual members
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through improving the position of the working group. They do
this through the process of collective bargaininge. In collective
bargaining, the trade unicns defend, and where possible, improve
their members' terms and conditions of employment. They are out
to raise wages, to shorten hours and to make working conditions

48
safer, healthier and better in many other respects,.

Under the IRA works councils have been established whose
objectives are almost identical with those of the trade unions,
Under se. 69, every council is given the power "to promote and
maintain the effective participation of workers in the affairs
of the undertaking for which such council is established and
to secure mutual co-operation of workers, management of the
undertaking and the trade union in the interest of industrial
peace, improved working conditions and greater efficiency, and
productivity,.”" These provisions very much subtract from the
power of trade unions and in a way duplicate the same, which
results in more inefficiency than there was earlier. Uorks
councils have been introduced under the pretext of encouraging
worker participation in the management decision-making, Jorker
participation as such is not bad and could have been implemented
through trade unions given the appropriate legal framework. The
introduction of works councils was a drastic step on the part

of the Party and its Government to doj a step which does not add
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much to but subtracted a lot from the role of trade unions.

Generally speaking, worker participation in management
decision-making, as such, is not bad, But it has its own bad
effects, Participation at plant and intermediate levels may
be helpful. But the danger being that even at these levels,
managers should be free to discuss policy without being pre-
occupied with the risk that what they say may be misunderstoond
and lead to confusicn on the shop~floor, just as stewards must
be free to meet on their own., As a result, if workers' represe-
ntatives were included in management bodies there would be a
serious danger that meetings would become perfunctory with real

decisions taken before hand by manager alone,

A1l these people who advecate worker participation do not
envisage the loss of the workers' identity in industry. In

other words, the purpose of their advocating worker participa-

~tion is merely to bring a degree of reasonably acceptable indu-

strial democracy - the human face,_in _terms_of :the Catholic
49 50

philosophy, and man-centredness, in terms of Humanism, They do
not therefore, contemplate a stage where the identity of the
51

worker will be completely absorbed in the "body™ of management,

This is so because they realiss that ths two camps' interests
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52
are not the same nor are they identical, Whatever happens, a

degree of seperateness must be maintained., This is borne out

by a speech given by the Chairman-General of the Z. C. Te U

when he sgid " Any trade union leaders who succumb to the machi-
nation of the slogans of the country, are not supposed to be in
forefront to finght for justice." Indeed, it is very difficult,
if not impossible, to fight management when one is managsment

54
itself,

what should not be forgotten is that trade union movement
as such is a social movement of labouring people, It is basi-
cally worker orizntated and not management orientated. The
machinery of the trade union meovement will therefore be better
served if left in the opposition camp, e believe that there
is nothiny more important - on the part of trade unions - than
taking part in collective bargaining.. This is so because, while
collective bargaining, the worker is not only engaged in bargai-
ning, he will also be enganged in the most fundamental sphere of
his working life -~ the regulation, not only of his wages, but

also of hours of work, safety at work, housing, etc,.

{d} Conclusion

The passing of the IRA started as an exercise in controlling
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the powers then inherent in the trade union movement, The Party
and its Government had earlier waged a battle between trade

unions and therselves, These were as a result of the unity of
purpose, which had existed during the struggle for independence,
which unity had come tou an end at independence. Labour therefors
wanted to assert its traditional role, which was collective repre-
sentation to protect and advance the interests of the workers as
producers within the economic system. This is the core around
which nearly all labour movements have been built from the 186th
century to the preiZnt. This desire, on the part of the union
movement, ran counter to the expectation of the Party and its
Government, which still wanted the co-operation of the union move-
rent which had existed before independence to continue in the
interest of national reconstruction, To obtain this co-operati-
on, the Party and its Government employed various means and finally
the IRA. Tha ict, among other things, set out to curtail the
union powers by restricting, if not extinguishing, the right of
the labour movemsnt to obtain financial assistance from over-
seas, except with government approval; by introducing the concept

of works councils and thae concept of worker participation.

All these were mezant to be ussed in controlling the powers
56
of the trade union movement, But statistics have shown that the



intended gaol of the IRA is yet to be achieved., The pitting of
the trade union movement against an inefficient system of works
councils has only helped to boost the morale of union leaders

and their members., f#nd the harshness with which soie gavernment
pronouncements asainst union leaders are made has only helped

to nurse a growing public sympathy towards trade unionism, In
these circumstances therefore, one would be compelled to conclude
that the IRA has in fact hackfired, This conclusion is supported
by the constant calls from both ths public and govermnment officials
to amend the provisions of the IRA - especially those provisicns
relating to worker participation - to accord with the expectations

of those for whom thay are meant to assist - the workers,
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CHAPTER 5

SUMMARY, CONCLUSION AND PROPOSALS

(a) Introduction

In this work ws have discussed the formation of trade unions
in the countryj their initial developmental problems, and the
legal framework employed in forstering the development of trade
unionism, In the process of discussing these we have touched on
various aspects of trade union law that were imported and how
these had been adapted and assimilated to suit the local environ-
ment, Alot has therefore been learnt about various problems
encountered by both the trade unions in their path of development
and government officials in trying to find a suitable legal

framework to suit the local situation.
In this chapter therefore, we intend to summarise what we
have discussed and try, where possible, to offer suggestions for

the improvement of the current state of affairs.

(b) The Industrial Relations Act

The government policy on trade unionism after independence
required that there should be co~operation, and even much closer
co~operation between the Party and the trade unions to work

together, but this was not the case. The trade unions were
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not satisfied with the way government handled its affairs and

as a result, industrial unrest set in,

In ordsr to try to bring about amicable relationship
betwsen the Party and its Government on the one hand and trade
unions on the other hand, and with a view to placing a rsasonable
degree of control of trade unions into the hands of the Party
and its Government, the IRA was brought into being. ' As already
noticed above, the background to the introduction of the IRA was
characterised by growing industrial unrest resulting in low
industrial output and thsrefore stagnant economy., The IRA was

introduced to correct this.

(¢) Trade unionism after IRA

Despite the good intsntions, on the part of the Party and
its Government, for bringing in the IRA, the Act has not achieved
its intended goal and this is evident in:

(i) Union problems

There is a marked difference of opinions about how trade
unions should go about with their business between trade unionists
and the Party and its Government., On the one hand, the Farty and
its Government is saying that trade unionists have too much power
placed in their hands, which power is being misused, at times,

for personal gains. This is the Party and government thinkingj;
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on the other hand, trade unicnists are saying that they have
been left with very little power, if any, with which they are
supposed to carry out their duties., The little power, if any, which
is left in the hands of the unionists is not sufficient to carry
out their duties. 1In short, trade unionists are saying that the
Party and its Government has virtually curtailed freedom to organize
trade unions to such an extent that, there is no fresdom at all,
This is shown by the recent Party and Government measures taken
against workers in general and trade unions in particllar.

(ii) Desire for change

The IRA has not been a pleasing legal implement to both
the trade unions, on the one hand and the Party and its Government,
on the other, Both sides have called for a large scale amendment

to the Act so that it accords with what it was intended to do.

(d) Conclusion

Given the above situation we can, in conclusion, only offer
tentative suggestions and proposals for change, which we think
if implemented may result in a marked improvement in the relation=

ship between the two parties in industry.

The intentions of the Party and its Government are to remove

from trade unions as much power as possible so as to have them
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work in closer relationship with the Party and its Government,

The Party and its Government is afraid of giving_ too much power

to the unions. But we believe that harnessing trade unions for

the government's ouwn benefit is not a good idea at all. In fact

we take refuge in President Kaunda's statement in 1965, when he

said that " ... The recent history of many African countries show
that the possibility of conflict between the Government and the
trade unions is real. In many cases these conflicts have been
resolved by virtual destruction of the trade union movement
concerned. I do not want this to happen hire.“ We believe therefore
that there is no need to destroy trade unionism in Zambia. 1In

fact there is all the more reason now to try and help trade unionism
to grow better, This is so because unions have never been so

much a part of economic and social life as to day, They are

taking increasing responsibilities at all levels of society.

This results in union members exerting more influence than we

actually are prepared to admit.

Instead of trying to point accusing fingers at trade unionists,
the Party and its Government should ctange its attitude and

try to accept trade unionists as national leaders in their ouwn

right., As soon as this ia accepted, conflicts that have charecter-
ised the industrial life for the past twenty years will be mini-

mised, if not wiped out completely. In addition, the IRA should




be amended in such a way that it encourages the development of

trade unionism without necessarily pegging the trade union

movement to the Government strings.
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