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ABSTRACT

The title of this dissertation is Company Law in Zambia
Its Impact on Members, Creditors and Workers. The
dissertation is concerned mainly with company law in
Zambia and attempts to examine the nature of this

law especially as it affects the members, creditors
"~ and workers. It seeks to show that company law is archaic
and has maintained its colonial character and form since
its adoption from England in 1921.

There has been many changes in Zambia affecting social

and economic 1ife of people, for example, take-over of

key mining and industrial concerns, the adoption of Humanism
as a national philosophy and as a basis for social engineering,
and the introduction of industrial democracy as a policy

in industrial relations. Company Law, however, has not

been responsive to these changes and in fact lags behind
them. As a result it has become an inappropriate regulatory
instrument of corporate rights and obligations of members,
creditors and workers as envisaged by the new economic and
social order.

Further this paper will show that the present company law
is capitalist and protects only the rights of members
and creditors and not those of workers. This is in direct
conflict with the Philosophy of Humanism as typified in
the policy of industrial democracy.

Apart from having no provision to protect workers those
provisions relating to members and creditors are out of
date and need complete revision. They have been outlived
by time and are not in keeping with modern business
management techniques. The subject of this inquiry
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therefore is to highlight the salient aspects of
company law which affect members and creditors and

to propose changes that will be necessary in order

to up-date the law by extending its application to the
“workers. :

In pursuing this inquiry this paper has been divided
into three main parts. The first part deals with

- company law and economic change. An initial attempt

is made here to try and examine the nature of

company law from its historical background. Zambia
Company Law is based on English Company (Consolidation)
Act of 1908 which was principally a capitalist
legislation. Under that Act ownership and control

were vested in those who owned shares in the company

and not workers. The present English Compaﬁy Law has
not changed significantly in this respect and share-
holders still reserve the right to hire and fire
management with minimum recourse to the workers. This
is the law which was inherited and is still in force

in Zambia. The only difference however is that whereas
English Company Law has through time been constantly
changed according to the needs of the English Society,
the Zambian Company Law has :not. Thus one finds that
despite the Party and Government Policy of involving
workers in all the affairs of their companies the
applicable law stands in direct contradiction to this
policy.

Further the success of the Economic Revolution initiated
in 1967 involving the take-overs of key mining and industrial
concerns largely depends on the regulatory law that will
put it into effect. Law is the instrument through which
state objectives may be realised. If it is archaic
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it will defeat those objectives. Part One therefore
exposes the unsuitability of the present company law

and suggests that the Economic Revolution will only
succeed if the Company Law rules are revised so that
provision is made for regulating the economic gctivities
in accordance with the state objectives of acquiring
ownership and control. It is further suggested that

the corporate base of ownership and control should be
‘changed from a purely capitalist to a socialist one
which will recognize the need for workers' participation.
In other words whereas there is a need to vest the power
of control in the state from the metropolitan capital
owners, there is also a growing demand for workers to
participate in management and ownership of the State-
controlled companies. This does not mean that workers'
participation should be restricted to the state-controlled
companies but that the state companies should pave

the way for the private companies. Workers being part of
the public have a stake in state companies and their
position in relation to these companies will be enhanced even
more if they were allowed full involvement.

The idea of workers' participation will entail substantial
variation of the present rules relating to protection of members
and creditors' rights. This aspect is amply brought out in Part
Two ¢f the paper. The Tine of thought is that the source of
protection is membership in the corporation. It is only
membership that confers the rights of attendance at meetings,
voting and dividends. Because workers are not members they are
not entitled to these rights. Any scheme intended to give rights
to workers should therefore start by conferring on them the right
to membership of the company. Hence company law should be
changed to provide for membership based on both capital and
labour. When this is done and upon satisfying certain



criteria as to length of service, good conduct et cetera
workers should be entitled to become members.

Apart from membership rights Part Two further stresses

that workers should be entitled to those rights which are
generally conferred on or reserved for the creditors.

Workers should have the right, for example, to object to the
passing of a resolution to reduce share capital of the
company if such a move will be prejudicial to their interest.
They should also be entitled to petition for winding-

up if the company fails to pay its debts or if the substratum
and all the objects of the company have failed. One may
admit that it is going too far to confer these rights on

the workers but a counter view is that workers are in an
inherently weak position which needs special protection.

This is only possible is they are given wider powers than the
general shareholders.

Protection of workers' rights will also be enhanced if they

have the right to disclosure of information which is presently
restricted to membes and creditors. This category should

include disclosure of company accounts and the right of access

to directors'and auditors' reports. The problem at the moment

is that most of the rules relating to these matters are very

old and scanty and in order to give effective protection to the
workers they require to be revised so as to ensure full, accurate
and detailed discosure of corporate information.

Directors occupy Strategic and influential positions in the
company which they can abuse to their own advantage by using
inside information. To avoid or at least minimise such abuse it
has been argued under Part Two that directors should be
compelled to disclose insider interests. Presently there is
nothing in the Companies Act to govern this aspect.
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The Leadership Code Regulations which require leaders to
declare their assets and liabilities should be extended and
strengthened and should include disclosure of the Leaders’
beneficial interests. Such a provision should necessitate the
amendment of the Companies Act so as to facilitate disclosure
of trusts and beneficial interests which are prohibited.

Assuming it is accepted that company law rules should be revised,
then Part Three outlines in greater detail proposals for parti-
cipation of workers in company law. It is trwe that under

the present law some progress has been made in the area of
participation but unfortunately this is restricted to decision
making through the Works Councils. The nature of participation
is also purely consultative for Works Council members do not
participate directly in making decisions.

Again workers unlike shareholders have no legal representation
on the board of directors. Hence the effectiveness of the Works
Council is greatly minimised. In the absence of workers'
representation on the board which is the directing and policy-
making organ of the company it is difficult to conceive how
meaningful participation is possible.

Another submission is made under Part Three that workers should
participate in equity by owning shares in the company. This
should give them the rights to attend shareholdes meetings and
to vote. In line with this submission three modes of
participation have been suggested catering for companies with
large amount of retained profits and for small companies.

Once you have managed to involve workers in decision-making and
in equity through appropriate amendments to the Companies Act
and related Laws then you will have gone a long way in

changing company law form a capitalist to socialist one and
thereby sharing the power of control between the shareholders
and creditors on the one hand and workers on the other.




- vii -

ACKNOWLEDGEMENTS

After attending the National Symposium on Industrial
Participatory Democracy at Kabwe in July, 1976, I developed
intense interest in the problems of the workers and the question
of how their worthiness, first as workers and second as

human beings can be reflected in our corporate system. When
choosing a topic for my LLM dissertation, I therefore

felt constrained to write on this area.

In the early days of my research I had the kind guidance and
supervision of the late Professor J.T. Craig'to whom, post-humously,
I feel very indebted. Thereafter, I encountered some

difficulties in finding another supervisor and at some stage

I abondoned the project altogether. However, through special
encouragement from Dr. Lawrence S. Zimba, Assistant Dean of

the Law Faculty and a long time school-mate and friend, I

resumed the research. My special thanks go to him.

I wish to give great appreciation to Dr. John M. Mulwila

also of the Law Faculty, who, at short notice and under
pressing circumstances agreed to substitute the late Professor
Craig as my supervisor. I have earned valuable experience
from his extensive knowledge and research of parastatals and

company law in Zambia.



- viii -

Words may not be sufficient to express my indebtedness
to Grace C. Mumba, my secretary, who typed this work and

to all the many people who assisted me in innumerable

ways.

Above all, I am indebted to my family for their patience,

support and understanding while I was doing my work.

But, none of these people is responsible for any errors,

I am responsible for them.



TABLE OF CONTENTS

PAGE
TITLE | i
ABSTRACT ii
ACKNOWLEDGEMENTS vii
PART 1
COMPANY LAW AND ECONOMIC
CHANGE
INTRODUCTION 1
CHAPTER 1  COMPANY LAW IN THE HISTORICAL
PERSPECTIVE 6
CHAPTER 2  ECONOMIC REVOLUTION AND STRUGGLE
FOR CORPORATE CONTROL 16
(a) Struggle for Corporate
Control 17
(b) Objectives for State Take-
overs 25
(c) Nature of Participation and
Control in the once Privately
Owned Companies 28

PART 2

TOWARDS VARIATION OF RULES
RELATING TO PROTECTION OF WORKERS
MEMBERS AND CREDITORS 42

CHAPTER 3  THE NEED TO PROTECT WORKERS'
INTERESTS AND TO CHANGE THE
RIGHTS OF MEMBERS AND CREDITORS 44

(a) Voting by show of hands 45
(b) Passing Decisions by

Acclamation 46
(c) Voting by a Poll 49

(d) Rights of Creditors as
Contrasted with those of
Workers 51



CHAPTER 4

CHAPTER 5

CHAPTER 6

(e)
(f)

(a)

(c)

(a)
(b)

(c)

(d)

(e)

(a)

PAGE

Position during Liquidation 53

A Worker as Party in a
Derivative Action 56

DISCLOSURE OF CORPORATE INFORMATION
AS AN ASPECT OF PROTECTION - A
CASE FOR REVISION 63

Anachronistic Disclosure and
Accounting Rules and the Need
for change 64

The Problems of Nominee Share-
holders-Changing Requirements for
Disclosing Insider Interests 74

The Leadership Code and Disclosure
of Beneficial shareholdings 79

PART 3

WORKERS PARTICIPATION IN COMPANY
LAW 92

PARTICIPATION IN THE DECISION

MAKING PROCESS: - THE ATTAINMENT
OF WORKERS CORPORATE DEMOCRACY 94

Background to Workers Participation 96

Workers Participation As a concept -

A Universal View 100
Establishment and Management of

Works Councils 104
Nature and Extent of the Works

Council powers 111
Distribution of Decision-Making

Power: An Argument for a Worker

Director 118
WORKERS' PARTICIPATION IN EQUITY -

A PATH TO REAL ECONOMIC DEMOCRACY 133
Objects of Worker Participation

in Equity 136



CHAPTER 7

(b) Equity Participation
Schemes

(i) Profit-Sharing Schemes
(ii) Share Ownership Schemes

(c) Modes of Acquiring Shares
by Workers

(i) Bonus Shares
(ii) Acquisition of Shares
through Company Contri-
butions
(iii) Purchase of Shares by
Deductions from Workers'
salaries
(d) Transfer of Shares
(e) General Reflections
CONCLUSION
(a) A New Companies Act

(b) The Laws Development
Commission

ABBREVIATIONS
BIBLIOGRAPHY

PAGE

139

'140

140

144
144

146

148
148
150
152
155

158
162
163



PART 1

COMPANY LAW AND ECONOMIC

CHANGE




INTRODUCTTION

The late Kwame Nkhrumah, first President of Ghana, said,

the paramount task before the newly independent nations of
Africa is the raising of an equitable and progressive order
which will provide food, clothing and shelter to meet the

needs of the people in accordance with their means, a social
order that will reflect a higher standard of living in the
happiness of our people. Economically, this means full
employment, good housing and equal opportunity for educational
and cultural advancement up to the highest level possible for all
people, In concrete facts, it means farmers and peasants must
rise, that prices of goods must be within the means of all groups
that educational and cultural amenities must be available to all
people.1 Putting it in a nutshell, President Kaunda of Zambia
stated that "Political independence without matching economic
independence is meaningless. It is economic independence that
brings in its wake social, cultural and scientific progress

of man."2

These pronouncements by two of Africa's prominent past and
contemporary leaders clearly re-affirm the notion that "in
every society it is not only necessary to safegaurd and

advance the civil and political rightsof the individual but
also to establish and foster social educational and cultural
conditions under which his legitimate aspirations and dignity
may be rea]ised."3 They further indicate that emergent states
recognize and accept the duality of independence as being
political and economic emancipation.

But how can new nations realise these aspirations? In other
words, what instrument can bring about or advance the desired
economic and social conditions in these nations? Meir Heth
suggests a tentative answer that, economic activity being

an essential sphere of action (should be)4 carried within a
complex local framework. This framework of institutions, rules
and conduct both permits the undisturbed persuit of various
activities and imposes restrictions on the freedom of conduct.®



Restated, it means in any legal system both economic and

social conditions should be regulated by dynamic legal rules
and when there are changes in these conditions there-should

be parallel changes and adjustment processes in the legal
rules. Law thus should answer the needs arising from major
economic and social chnges and should not act as a brake

to economic and social progress. Rather it should harness

and enhance such progress. Unless this is so law will cease to
be an instrument of change and instead will become a hindrance
to such change.

In the performance of its function law therefore should reflect
the aspirations and objectives of the society for which
it is intended to serve and must relate to the character of the
institutions it is designed to regulate. This is not to
suggest that Taw should not bring about social and economic
change in the sense of shaping institutions and thus playing
a creative or leading role in development as opposed to a
~ following role, but it is to emphasize the cardinal point that
even if law is assigned the paronchial functions of regulating
institutions it should keep pace with changes in those
“fnstitutions.
The predicament of many newly independent countries particularly
those in Africa is that though there have been major economic
and social changes there have been very few or no parallel
changes in the applicable laws with the result that pre- i
independence 1legal rules continue after independence. This is
particularly true withcompany law than perhaps with any
other branch of law. In these countries company laws remain
the same as they were several years before independence and
have assumed an immutable status and appear to have reached a
state of finality. In fact the majority of corporation laws
in these countries have not been revised since they were
inherited from colonial governments. Zambia 7s not an exception
to this problem. In fact company law in Zambia may be more



archaic than most of the company laws in Anglo-phonic
independent Africa.

Zambia, a former British colony, inherited English Company Law
which is capitalist and was designed to regulate and protect
private companies. After independence this system of

company law became increasingly unsuitable to the needs of the
country especially as new leaders wanted the state to assert
and assume a more effective role in the management of the
strategic mining and industril concerns. This was only
possible by take-overs of those concerns which hitherto were
owned and controlled by private capital. Take-overs however
did not affect the form and structure of inherited company law
which continued to be applied and enforced in its entirity
without regard being had to the changed needs ~of the Zambia
economic system. The result is that there has been a growing
gap between company law on the one hand and commercial
practice and procedure on the other.

Further 1in an effort to introduce human element in corporate
management Zambia introduced workers' democracy which has
been achieved partially through the introduction of Works
Councils., However an effective form of industrial democracy
would require not only participation in decision-making
through Works Councils but also participation in equity.

Such an effort will be futile, of course, unless it is backed
up by an up-to-date system of company law where workers'
rights will be clearly articulated. It will therefore be
suggested that whereas take-overs have brought about the
transfer of ownership and control of the economy to the state
such control should be extended to workers too. When the
inherited system of company law is re-structured it may

be possible to procure to the workers full participation.



The re-structuring of company law should necessitate the
alteration of the rights and duties of the members, creditors
and workers in that the former two will have to relinguish
certain of their rights to the latter. This will have an
avoidable impact on the members and creditors although

at the same time it will help to bring about broper balance
between members and creditors on the one hand and workers on the
other.

The process of re-structuring company law should involve

extensuve amendments to the existing rules relating to members,
creditors and workers with a consequent need to adjust their
rights and obligations so that workers assume an equally ST
prominent position in the corporation as the btﬁér two.

In the context and for the purpose of this dissertation company
law is defined very broadly as being the total of those legal
principles which regulate both large and small scale organisations
of industrial and business management and finance in most

branches of economic 1ife and which define the relative rights
and duties of those participating in those organisations and
delimit the powers of the organisation vis-a-vis the external
world.6 So defined company law should cover not only the
Companies Act Chapter 686 of the laws of Zambia but also

other related business legislation like the Co-operative

Societies Act,7 Registration of Business Names Act,8 Trades
Licencing Act,9 Industrial Relations Act,10 and such similar
Acts. Through=out this paper, unless otherwise stated any
reference to the Companies Act means the Companies Act as

cited hereinabove. '

References

1. Dr. Kwame Nkrumah: "Some Aspects of socialism in Africa,” in
"pan Africa (Nairobi) April 19, 1963 P 13 reprinted in
Friendland and Rosbery, African socialism (Stanford U.

Press, 1964) pp. 259 - 263.




CHAPTER 1

COMPANY LAW IN THE HISTORICAL PERSPECTIVE

The present Companies Act is archaic and in many réspects
presents a picture of considerable uncertainity. It is unsatis-
factory and totally unrelated to the economic and social changes
that have taken place since Zambia attained independence in 1964.
In a great measure the Act is not at all an effective instrument
for the creation of an egalitarian corporate structure in

which workers assume an.equal participative role not only in
production but also in the decision-making process and in equity.

In order to understand how unsuitable and irrelevant company law
is to the present circumstance of Zambia it is imperative perhaps
first to lTook at company law in its historical perspective and
then try and evaluate whether its unsatisfactory nature arises
and can be explained from such a historical stand point.

It will be noted from the very start that the history of company

law in Zambia is very short. In fact it only dates as far

back as 1921 when the first legisiation to provide for the forma-
tion management and administration of companies in the then

Northern Rhodesia was made. In that year the Northern Rhodesia
Companies Proclamation (No. 18 of 1921)1 was promulgated by

His Royal Highness the High Commissioner of Cape Co]ony,2 who
represented the Queen of England. The proclamation was based on

the British Companies (Consolidation) Act of 1908 which was

the applicable law then in England. At that time Northern Rhodesia
was under the rule of the British South Africa Company (B.S.A.) which
was a British Company incorporated in England in 1889 by a Royal
Charter and operated both as a commercial company and government for



Northen Rhodesia and Southern Rhodesia from its year of
incorporation to 1924.3 As a government the B.S.A. played

the role of a caretaker for the Queen, who through the High
Commissioner of Cape Colony, retained and exercised legislative
functions in the two colonies.

Before the introduction of the Companies Proclamation of

1921 Northern Rhodesia, 1ike Southern Rhodesia, was using a

system of registration of deeds based on a system analogous to that
in force in the Cape Colony. Under that system which was inaugura-
ted to the two Rhodesias in 1891 a principal registry was
established in Salisbury and a branch office in Bulawayo where
articles of association of companies with Timited 1iability

were recorded. By government notice 68 of 1898, form B of the

Act No. 25 of 1892 of the Cape Colony was formally adopted in the
two Rhodesias as the form of articles of association of unlimited
company having a capital divided into shares. After this notice
there were therefore two types of companies in Rhodesia namely a
company with Timited 1iability and a company with unlimited
liability.

The Northern Rhodesia proclamation of 1921 did away with unlimited
companies and only provided for incorportaion of companies with
limited liability, thus reverting to the legal position as it was
before 1898. To the present day the Companies Act only provides
for companies with Timited 1iability.

Under the present Companies Act liability may be limited either

by shares 4 or by guarantee.5 The Tiability of members in respect

. of companies limited by shares is limited to the amount, if any,

unpaid on the shares respectively held by them® and for guarantee
companies liability is limited to such amount as the members may
respectively thereby undertake to contribute to the assets of the

company in the event of its being wound up.7 Both these companies Lo
may either be public or private. A



The distinction between a public and a private company lies

“in that a private company should in its articles restrict the
right to transfer its shares, 1imit the number of members to fifty
and should prohibit any invitation to the public to subscribe

for any shares or debentures of the company.8 A private company
therefore cannot file prospectus.9 Also directors of private
companies do not need to lodge consent to act as directors as is
the case with directors in public compam’es.10

As to the formalities of incorporation section 8 (1) (a) requires
that the memorandum of association of every company should state
the name of the company with 'limited' as the last word of the
name. But this requirement applies to both types of companies;
consequently it difficult to distinguish one type from the
other by merely reading the name of the commny. To avoid this
confusion it is suggested that the word 'limited' should be
reserved to companies with shares and to the names of guarantee

companies could be sub-joined the statement 'limited by guarantee’.

Again in respect of a guarantee company the undertaking to
contribute to the assets of the company in the event of winding
up should be for a specified figure which should exceed a
certain minimum, say one thousand kwacha. This would avoid

the present practice whereby members undertake to contribute

a sum as Tow as K2.00 thereby rendering the advantage of the
undertaking completely nugatory. In the same vain a company
with share capital should have a minimum amount of fully-paid
capital. For example, every company with share capital dould

be required to have ten per cent of its nominal capital as fully
~ paid up. This will 1imit the proliferation of under-capitalised

‘companies.

Turning specifically to guarantee companies two forms are
recognised under the Act namely a guarantee company with share
capita]11 and a guarantee company without share capital.l2



In respect of the former type Section 9 (2) of the Act
provides, inter-alia, that for the purpose of the provisions
relating to the memorandum of a company 1imited by guarantee
every provision in the memorandum or articles or in any
resolution of the company purporting to divide the under-
taking of the company into shares or interests shall be

treated as a provision for a share capital, notwithstanding
that the nominal amount or number of shares or interests is not
specified thereby. This section undoubtedly creates double
Tiability for the members in that while the tompany is a going
concern they are liable to pay up to the nominal amount of
their shares and when the company goes into liquidation they are
Tiable on the guarantee as in the case of an ordinary guarantee
company without share capita1.13

The obvious intention of this provision is to enable the company
to raise initial capital from members and to distribute any
incidental profits while at the same time taking advantange of

the members undertaking to contribute to the assets of the company
in the event of winding up.

Notwithstanding its advantages the guarantee company with share
capital is very unpopular in Zambia. In fact from 1921 when

the first Companies Proclamationl? was made up to June 197915

there has not been a single such company registered with the
Registrar of companies. This clearly demonstrates that there is no
demand for this form of guarantee company at all in Zambia and

there is no indication whatsoever that it will now or in future be
used or required. The provisions of Section 9 (2) are therefore
superflous as they regulate matters which are mainly academic. This
section is undesirable as it creates the possibility of incorporating
hybrid companies, a thing which is not only unnecessary but has
also the negative effect of adding to the complexity of the Companies
Act.
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As for the guarantee company without capital it has, too, been

rarely used and its popularity is decreas.ng yearly. Thus

whereas during the period of January 1, 1962 to December 31,

1969 there were on the average three such companies registered

every year, this figure was drastically reduced to an average of one
company per year for the period January 1, 1970 to December 31,
1977.16  The majority of the registered guarantee companies

are recreationary c]ubs,17 charitablel® and religious organisations19

which are mainly public companies. There are very few such
companies that are commercial.

It is difficult to account for the decline in the number of
guarantee companies but one reason for this may be that due to
economic recession through which Zambia is passing there is very
little or no investable surplus capital that could be deployed to
form charitable organisations. The Timited capital that is available
is used in profit making ventures. Also the country may have
already a sufficient number of such organisations so as to
disperse with the need for more. The other reason could be the
unfavourable government attitude towards the formation of private
quasi-charitable organisations such as schools, colleges and
hospita]s.20 Such attitude may have frustrated many entrepreneurs
who could otherwise have invested in such ventures. Due to
limited Government resources however there are indicaticns that
private capital can now freely participate in running such
organisations.z1 On the other hand companies limited by shares
have increased annually since the first company was incorporated
on February 1, 1922.22 Thus for the period of 30 years commencing
from 1922 there were approxinately 500 such companies registered

- with the Registrar of Companies. But over recent years almost
the same number of companies are being registerd per annum. 23

This increase shows a growing demand for this type of company, a
trend that may be explained by the fact that Zambian businessmen
are becoming more and more profit-oriented and that the best
method of achieving suchan objective is by using companies

limited by shares for such companies normally provide in their
memorandum and articles for participation by members in any

earned profits. The increase may also be an indication of the
continuous growth of the Z ambian economy.
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It is necessary to note that the companies Proclamation of 1921

was a capitalist piece of legislation which was imported to Zambia
in order to serve the economic interest of imperialist capitalism.
Its substantive provisions have since that year remained the same
and have never been consolidated or substantive]y amended. The
only changes that have been made to that legislation since 1921
are simply piecemeal amendments recognizing the particularity of
political changes, namely the substitution of proclamation for
Ordinance, Ordinance for Act, Board of Trade for Minister, Northern
Rhodesia for Zambia. As for the corporate structure and content
they have remained the same. In essence this means that the
present Companies Act is a verbatim copy of the British

Companies (Consolidation) Act of 1908 for it is upon that Act that
the Northern Rhodesia Companies Proclamation was based. The only
major distinction between the British Act of 1908 and the Companies
Act is that the latter does not provide for untimited companies
whilst the former did. Otherwise in other respects they are the
same.

The British Act of 1908 has however, since 1908 been extensively
amended with a least wo consolidations, one in 1920 and the

other in 1948. Subsequent to these consolidations the British

Act had had substantial amendments in 1967, 1976 and 1980.

A11 these consolidations and amendments were necessitated by the
changing needs of the British Society. The Act of 1929, for
example, reflected the detailed systematic review undertaken by the
Greene Committee by providing for more and more protection not

only of shareholders and creditors but also of the general

public. This was achieved by compelling the publication of the

- profit and loss accounts for public companies, a significant step

from the Act of 1908 which only required the filing of balance
sheet and financial statement. As the Cohen Committee put it in
1945 the Act (of 1929) was intended "to ensure that as much
information as is reasonably required shall be made available
both to the shareholders and creditors of the companies concerned

and to the general pubh‘c."24
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As for the British Acts of 1948 and 1967 they further introduced
major stringent requirements in connection with disclosure of
information in prospectus and accounts and directors' reports.
Thus Section 25 of the Act of 1967 makes certain dealings by

the directors illegal and Section 18 requires directors to
disclose average number, by the week, of the number and
renumeration of persons employed in a year. Section 20 even
goes further to require disclosure by certain companies of
particulars of exports. As for the Act of 1976 it re-enforced
the Taw relating to preparation and presentation of accounts of
companies. There has been extensive amendments of the accounting
and disclosure rules in Britain in 1980.25 A1l these changes
reflect clearly a significant response by the British Company
Law to business developments and thinking and a genuine attempt
at modernisation. This is what is required of a dynamic law for
as 0 Kahn - Freund put it "Business organisation being in
constant state of flux, Taw cannot hope to keep abreast of
developments if it ascribes to its own provisions the quality of
immutabi]ity."26 Thus company law in particular should not,
unlike other branches of commercial law be content with setting
up a stable framework and leave the function of adaption to the
contractual practice of business community itself. As soon as
privileges have been made available or rights conferred on
members creditors or workers it must be on the alert to protect
such privileges or rights against abuse.

The basic problem with Zambian Company Law is that it is still
comprised of legal rules that were applicable in England in

1908 or before, but which rules have since been inoperative even
in the country of origin. There has been many chahges in

Zambia since 1964 affecting the rights and privileges of workers
but there has been few parallel changes in company law. Instead
company law only continues to protect the shareholders and
creditors much to the hindrance of full and effective worker
participation and business development.
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No doubt that when the company proclamation of 1921 was made it

was a relevant instrument to regulate corporate activities of

that time. But with the advent of independence and economic changes
connected with it that legislation is now totally inappropriate.
For example because the proclamation or the Companies Act was
intended to regulate activities of private companies, it makes no
provision for the management and control of parastata1527 with the
result that there is no guidance on the relationship between

holding companies and their subsidiaries. Even the Parastatal
Bodies Commission Act (No. 18 of 1976)28 rendered very Tittle
assistance in this regard as that Act only provided for the
establishment of the Parastatal Bodies Service Commission and for the
creation of substantial parity in terms and conditions of service

of public officers and employees of Parastatal Bodies.

Again the Companies Act only provides for disclosure to members
and creditors but not to workers notwithstanding that the
Industrial Relations Act29 requires disclosure to workers of
certain information on corporate activities. Clearly therefore
the Companies Act needs a complete overhaul if it is to serve the
interest of the Zambian business community. There has been many
changes since 1921 and it is not proper tocontinue applying
legislation which is so archaic. The present circumstances in
Zambia dictate that a new Companies Act should be enacted so as
to provide for the changes that have taken place since independence.
In particular the Act should change from its present capitalist
base to a more participative one which would allow for workers'
involvement.
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CHAPTER 2

ECONOMIC REVOLUTION AND STRUGSLE FOR CORPORATE
CONTROL

<

The proposition is that the legal framework within which
commercial activities operate should continually be adapted
to the changing economic and social needs of the country. It
is not desirable to have divergence between law and Teagl
institutions on the one hand and business development and
practice on the other because when this happens law ceases ‘
to be an effective instrument of change. If it has to serve
its purpose law should not conflict but should change in
accordance with the national policies and objectives.

Independence changed the political system, but it did not

itself change either the structure of business organisation or
the basic character of the economy. As a result property and its
distribution is still regulated by capitalist rules and occupies

a central and decisiyve role. In the capitalist system ownership
of property confers on the proprietor a dual power, to enjoy and
command. The right to enjoy property and right to command tend to
be joined in the owner, reflecting the tendency for ownership to
be dissociated from labour. The owner of industrial assets
therefore is a commander merely by virtue of his ownership of the tools
of production. This differs significantly from the socialist
system in which ownership and labour are usually connected

and the enjoyment of property and the Timited command function are
tightly tied to ownership! The African system is also based

on this premises.

It was because of the need to re-structure the capitalist legal
and economic systems that Zambia adopted Humanism as a national
philosophy and a basis for economic and political organisations.
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In accordance with this philosophy it became necessary

to adopt a new industrial policy and to democratise parti-
cipation in corporate management. A decision to change from
capitalism to Humanism would only be meaningful however if
the Tegal substratum is also changed. In this chapter we
shall outlire first the measures taken by the Government

to assert control in commerce and industry and secondly we shall
analyse the extent to which these measures have managed to
reshape the inherited corporate institutions and whether this
has brought about effective transfer of control not only

to the Governmat but to the workers too.

Struggle for corporate control:

One of the principal objectives of the people of Zambia is to
create a mixed economy, an economy in which both public and $rivaté
organisations are permitted to operate subject to the cardinal
principle that 'the power of the private entrepreneur should be
subordinate to that of the commum’ty'.2 This principle is

founded in the philosophy of Humanism which advocates the creation
of a man-centred society, a philosophy which is in accordance with
the African way of 1ife. In the words of K.D. Kaunda, "African
society has always been man-centred. Indeed this is as it should
be ..... in the sense that ..... all human activity centres

around man."3 M€ further asserts tat our society through its
institutions "must fight with all it has at its disposal

against the exploitation of man by man in whatever fie]d.“4

This means creating an equilibrium "so that our society is not
destroyed by the upsurge in our people of the instinct to

accumulate more and more wealth so that in the end it is done

at the expense of the importance of man.,"®
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In an effort to create a man-centred society and in order to
eliminate exploitation of man by man Zambia embarked on a
systematic programme of effecting state control of the

national economy thragh take-overs. Under this programme

the Economic Reform initiated by President Kaunda in 1968 and
expounded and extended in 1969 were ushered in with a view

to re-organise the Zambian economy so as to increase the
capacity of Zambians to control their own economic destiny.6
This was the only way for the country to achieve its goal

of economic independence under Humanism.’ The Economic Reforms
brought about the take-overs of the industrial and retail sector
and the mining sectors.

Regarding the first sector the Government took-over 51,'per cent
shares in 24 companies in 19698 and a further 51 per cent shares
in 5 other companies in 1970 while one company United Bus Company
of Zambia Limited was taken 100 per cent.9 The majority of the
industrial and commercial companies that were taken are now 100
per cent owned by the Government.10

The basic consideration for the take-overs of the industrial and
mining concerns was control and this was necessitated by the
behaviour of the foreign firms in Zambia. During the Federation

of Rhodesia and Nyasa]and11 and even before, the tendency was for
secondary industries to be concentrated in Southern Rhodesia, while
Northern Rhodesia remained a supplier of revenue from the copper
mining industry and a market for manufactured goods.12 It was not
only the Southern Rhodesia industries which served Northen Rhodesia
but also those of South Africa.l3 It has been the custom over many
- years for Zambian subsidiaries to be administered from the South.
Most foreign firms looked to Southern Rhodesia or South Africa for
supplies and stock. After the Unilateral Declaration of
Independence in Rhodesia in 1965 the companies went on as before,
although it became increasingly clear that this was contrary to
Government Policy, especially as Zambia responded to the United
Nations call to impose sanctions on Rhodesia.l? She was also



committed to reducing her dependence upon imports from South
Africa. Despite Government appeal many firms appeared unwilling
to seek alternative sources of supply elsewhere or to explore

the possibility of import substitution. They resisted the
creation of companies with genuine bases in Zambia. Some
of them even assisted in circumventing economic sanctions .19

These problems existed in the industrial sector as well as

in the mining sector. It was because of this that the Govern-
ment also decided to take-over 51 per cent shareholding in all

the mining companies, which, until then, were owned and

operated by two groups of companies, namely Roan Selection Trust
Group (RST) and Zambia Anglo-American Company (Zamanglo).

The take-over of the mines consisted in the creation of the two
new companies - Roan Consolidated Mines (RCM) and Nchanga '
Consolidated Copper Mines (NCCM). The 51 per cent shareholding
which was acquired by the State through ZIMCO was credited as
fully paid in return for ZIMCO bonds and loan stock. Subsequently
the State interest was vested in the Mining Development Corporation,
but now is directly vested in the Government through the Minister
of Finance. The minority interest in NCCM is held by Zambia
Copper Investments (ZCI), a wholly owned subsidiary of Zamanglo.
Both ZCI and Zamanglo are registered in Bermuda. 16 In RCM the

49 per cent was split as follows:-

- RST (International) a wholly owned subsidiary of
American Metal Climax Inc. - 20 per cent, ZCI 12.25 per
cent and the general public 16.75 per cent. Both
RST and American Metal Climax are incorporated in the
United States. The terms of take-over and participation
were contained in a series of legal instruments.

The main ‘agreement was the Master Agreement between

RST and Zamanglo on the one hand, and the Government

and ZIMCO on the other hand. It set out the basic

terms and principles for the acquisition of the 51 per
cent interest.1/ A11 other instruments were subsidiary to
it, and these were :
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(a) Indenture and Trust Deed Creating the Bonds
and Loan Stock of 1970.

(b) Management and Consultancy Contracts between
RCM and RST, NCCM and Zamanglo: appended to
Explanatory Statement to Shareholders issued by RST
Limited dated 30th June, 1970. ’

(c) Memoranda and Articles of Association of RCM and
NCCM.

(d) Sales and Marketing Contracts RCM/RST and NCCM/
Zamanglo.

(e) Arbitration Agreement.

(f) Memorandum of Undertaking and Schemes of Arrange-
ment under the Companies Act.

(g) Acts of Parliament e.q. Mines Acquisition (Special
Provisions) Acts 1970 to 1973.

The take-over of the mines like the take-over of the Commercial and
industrial companies, was mainly contractual. Ad as in all
contracts the ultimate terms are largely determined by the
bargaining strengths of the parties. The question which must

be asked, thereforé, is whether the agreements were so structured
as to provide a power for the achievement of the State's

policy objective of control? An answer to this question will only
be found if the principal provisions of the agreements referred

to above are examined in some detail.

The first provision related to payment and was to the effect that
51 per cent interest was to be based on the book value, appearing
in the audited accounts of each group at 31st December 1969. For
Zamanglo it was 178.7 million US Dollars and for RST 117.8 million
~US Dollars. RST was issued ZIMCO Bonds redeemable over 8 years
and Zamanglo Loan Stock repayable over 12 years, both at 6 per cent
interest. A1l repayments which were to be made out of mining
profits were to be in US Dollars in equal half yearly

instalments. In each case the sate was bound to pay a guaranteed
minimum annual sum of 15 million US Dollars. This amount was

to be paid irrespective of the level of the copper price or
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whether or not the mines were actually producing saleable copper
or any copper at all.

Further, repayments were to be accelerated if dividends received
by the State exceeded 28.6 million Dollars after the first year.
In the event two thirds of excess above that,figuﬁe had to be
applied in redemption. But if the converse situation arose i.e.
a drastic fall in dividends no provision was made to decelerate
repayments or suspend or extend period of repayments. This was
highly inconsiderate as it disenabled the State even to save any
money for repayments during lean years. To that extent the burden
that could arise in the event of copper prices falling or natural
disaster occurring would be unbearable. For example in 1970
when Mufulira Mine sustained a cave-in and production had to be

suspended, repayments had to be honoured.18

The provision that all repayments were to be ‘in US Dollars was also
very unfair in that Zambia had to commit a very large portion

of her foreign exchange resources to these deals more than she
should otherwise have done if she had a voluntary option. This
provision was intended as a safe-guard against Kwacha devaluation
and was never in the interest of Zambia for at the time when it

was made the prices of Zambia's number one foreign exchange earner,

copper, were falling and continued to fall thereafter.19

Turning to Management and Consultancy Contracts and Sales and
Marketing Contracts, they provided that RST and Zamanglo were to
provide to RCM and NCCM all managerial, financial, technical and
other services which included planning of operations, production
and of capital expenditure, engineering and metallurgical services,
expatriate staff recruitment and purchasing outside Zambia. Both
‘contracts were to run for a minimum period of 10 yearsAand there-
after they could be terminated on two years notice or until the
redemption of the Bonds and Loan Stock whichever is the later.
Similarly the right to nominate Managing Directors for RCM and
NCCM was vested in RST and Zamanglo as Management Compam‘es.20
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The net effect of these provisions was to retain control 1in the
hands of the minority and for a very long time. Hence the phrase
"whichever is the later" in the preceeding paragraph. It meant

that in relation to termination of the contracts only the Tonger
period was material so that early redemption)cou]d not give

the mining companies and the State through them, the right to either
unilaterally terminate the contracts or appoint Managing Directors.

There is no doubt that the primary interest of Zamanglo and

RST was to ensure full and punctual repayments of the Bonds and Loan
Stock. But it is submitted that the safeguard arrangements went

far beyond normal security for repayment. For example the provisions
relating to failure by RCM or NCCM to pay a dividend out of

profits, to the extent required by the Articles of Association and

the freezing of tax and Exchange Control Laws with respect to
remission of dividends and Management fees were not essential to
secure repayment. They were intended simply to divest the State

of its Sovereign Legislative power and tax jurisdiction.

Again the Tax Act of 1970,21 which was part of the package deal,
provided that RST and Zamanglo could only be 1iable to mineral

tax of 51 per cent on profits and company income tax of 45 per cent
on the balance and that dividends declared and fees paid

could be charged a withholding tax of 20 per cent until redemption of
the bonds. Further the Exchange Control rule that only 50 per

cent of dividends could be remitted did not apply to the compam’es.22
A11 these provisions, apart from Timiting Zambia's tax Jurisdiction,
made it possible for two foreign companies to maximise their

profits without in anyway helping to reduce Zambia's repayment
commitment on the Bonds and Loan Stock. Besides Zambia lost large
sums of revenue in this way.

It was in view of ths sad situation that President Kaunda in his
Statement of August, 31 1973 said that the take-overs contracts
were working against the national interest and therefore, "in
accordance with the mandate’given to me by the nation, I have
decided that with immediate effect:-



(i)
(i1)

(ii1)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

Outstanding bonds should be redeemed;

Steps should be taken to ensure that RCM and NCCM
revert to the old system of providing for themselves
with all the management and technical services which
are now being provided by minority shareholders.

A new copper marketing company wholly owned by the
Government should be established in Zambia.

The Minister responsible for Mines shall be the
Chairman for RCM and NCCM

The Government will appoint the Managing Directors

of both RCM and NCCM.

Mindeco shall cease to be the holding company for RCM
and NCCM.

The Minister responsible for Finance will hold shares
in RCM and NCCM for and on behalf of the Government.
The rest of the mining operations which are not
connected with NCCM and RCM will continue to be
administered by Mindeco as is the case at present

and the status of Mindeco therefore will be equal to
that of NCCM and RCM.

Normal taxation provisions and Exchange Control
Regulations will apply to RCM and NCCM and the Minister
responsible for Finance and the Governor of the Bank

of Zambia are instructed to take appropriate measures.

To a large extent the State by redemption, reqained the power to
jncrease rates of taxation on the mining companies and their share-

holders and has enhanced its bargaining power against minority
shareholders. It was in pursuance of these measures that the Mines

Acquisition (Special Provision) Amendment Act 197

323 was enacted.

This Act re-imposed normal taxation and control restrictions which

extended to the two mining companies as well.
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As regards the Management and Consultancy Contracts they were

not effectively terminated until on the 15th November, 1974

when an agreement between the parties was concluded. That agree-
ment provided for the alteration of the articles of association of
the two companies by firstly giving power to the majority 'A’
directors instead of 'B' directors to nominate Managing Directors.
Secondly, by modifying the veto power of the minority shareholders
in general meetings and that of the minority directors in

Board Meetings. In the latter case a simple majority is
sufficient; and in the former a special resolution passed by a

75 per cent majority of the votes cast is required for an
alteration to the capital structure and the provisions of the
constitutions of RCM and NCCM.

The requirement for 75 per cent majority though not abnormal under
the Companies Act was in the present circumstances unfortunate.
Since the State only held 51 per cent shareholding there was

a possibility of a dead-lock inthat minority shareholders

could by special agreement amongst themselves, prevent a resolution
being passed by deliberately absenting themselves from a meeting,
so as to deny it a quorum. This, in effect,was a right of veto

in another form and should not have been accepted.

The State increased its controlling shares in NCCM from 51 per
cent to 60.003 per cent on October 12, 1978.24
majority required in resolution relating to alteration of capital stil

But 75 per cent

remains the same. There is no doubt that the termination of Mana-
gement consultancy and related contracts laid a basic legal
framework within which to secure control of the mining

industry. If this control, however, is to be effective then the

75 per cent majority should be changed and substituted by one
providing for simple majority as is the case with other

decisions. Such a change will be more rational not/%n Taw but /onty
also to both the majority and minority shareholders. In any case
there is 1ittle or no possiblity that such a change will erode
minority rights.
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Objectives for State Take-overs:

Before Independence Zambia's economy, like economies of many other
newly emergent States, was not only tied to the metropolitan
countries but was also seriously entangled in the web of
multi-national business corporation's networks. The only and
probably most effective way of extracting benefits frem these

foreign business has largely been through the use of fiscal policies

such as taxation. After independence this was no Tonger
sufficient as it became necessary to reduce deeply ingrained
suspicions of foreign economic domination. This could only

come about by State participation. But voluntary State participation
often is not possible since the majority, if not all, capital
owners do not readily want local participation. 1In such a
situation intervention through take-overs is the only alter-
native to bring about State participation and control. Once
there is control the State can ensure that corporate activities operat
within the overall economic and social policy of the country.
Hitherto there have been many areas of conflict between the

State and capital owners, particulary in the mining sector.

In the mining industry there was in the 1960s slow rate of
development because the mining right holders were reluctant

to increase mineral extraction whereas the State wanted

this to be speeded up so as to provide sufficient stock
for'export.25 Another area of conflict which has often

emerged is the use to which investible resources should

be put. In the past the mine owners have wanted the reinvestible
profits confined to mining activities wheeas the State

wanted them applied to other areas of the economy. Besides,

a big portion of the profits were externalised leaving very
little for re-investment.26

There was also conflict in the area of import substitution. The
State being desirous of deversifying the economy preferred
local sources for in-puts even if it meant some sacrifices in
performance, whereas the fereign capital owners tended to insist
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on the best and cheapest sources of supply, mainly Rhodesia
and South Africa.

State participafion was intended to be an instrument by which
these areas of conflit could be reduced. It also had a profit

motive. Many companies were making a 1ot of profits which were
externalised. )

With State participation it becomes possible to share these profits
and to increase Government revenue while at the same time decelerate
outflow of dividends to foreign shareholders and reduce the

demand on the scarce foreign exchange resources. In fact

"the Government did not want the profits of its self-created

boom to be taken entirely by foreign and expatriate enterprise. to
be consumed or re-invested outside Zambia."27 '

Increased State participation also means a curtailment in the
number and size of foreign enterprises and multinational

expansionism. To some extent the Government has been successful
in this respect and as of January 1980, 80 per cent of the
economy was under State Contro].28 This is a proud record. The

only disappointment is that State control has brought about
Tow productivity and economic stagnation.29

Although State controlled companies have the biggest market share
the majority of them are loss-making, as a result their

total annual average contribution to company tax revenue

over recent years has only been 20 per cent?0 This has

meant less receipts from company tax revenue and corresponding
increase on personal tax. As a chain reaction this situation

has led to a decrease in the funds available for re-investment

in enterprises and diminished personal savings. A1l these
problems seem to militate against mass take-overs particularly at
the pace and scale it was done in Zambia. The only consolation
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is that State participation has increased employment and
participation in management by local personnel in companies

and has facilitated the development of a nucleus of

experienced local managerial personnel in both the public

and private sectors. 31 This was not possible when the

companies were controlled by expatriates. In the mining

sector, for example, Zambianisation was unsuccessful in the

first five years after Independence despite Government efforts32
and as a result the mines continued to be staffed at senior levels
by expatriates. In 1969, out of the employees of the mining
companies opertaing in the country 40,000 were Zambians

(mostly unskilled) and about 7,000 expatriates were in skilled jobs.
On the Boards of the mining companies there were only two Zambians,
one indigenous Zambian and one expatriate who had taken Zambian
nationath.33 The position has not been completely rectified/since /5“‘
the Government acquired majority shares in the mines it has

greatly improved.34

Again participation affords the State an opportun{ty to control

the extent to which companies allow their parent bodies to profit
from their relationship with their subsidiaries. This in certain
circumstances is important particularly as the mining and big
commercial companies in Zambia are world wide. Multinational
corporation often develop a deliberate global strategy in their
foreign operations and through transfer of products within a
vertically intergrated company, they are capable of over-pricing.
State participation enables government directors to scrutinise
purchasing, marketing and pricing arrangements, the fees for provi-
$ion of technical and consultancy services and investment of surplus
funds, all of which can be used by the companies to make hidden

or disguised profits outside the host country. The termination

of the management and consultancy contracts and of the sales and
marketing contracts referred to earlier was only possible

beacuse of State intervention, just as was the control of mass
externalisation of dividends by foreign shareholders. But state
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participation will achieve 1ittle results unless it is
complemented by the employment of qualified and efficient
personnel, which unfortunately has not been the case

35 This has raised doubts in the minds of many
people including workers as to the utility of take-overs.

in Zambia.

Zambia congress of Trade Unions the mother body of all trade
unions in Zambia has, for example, strongly critisized the
manner in which taken-over enterprises are being managed and
has suggested that take-overs should be "scaled down", 36
There is no better message than this. If take-overs only mean

State capitalism and monopoly which breed inefficiency and

shortages then they are better abandoned. Hence until efficieﬁ} and
productivity are maximised in the existing State controlled companies
there should be no further take-overs. In those areas

where State participation has failed there should be de-
nationalisation and the ailing companies should be offered

to private entrepreneurs. Only in this way will the

economy survive and meet the needs of the people.

Nature of Participation and control in the once
privately owned companies:

Take-overs brought into existence a new form of corporation,

(the parastatal coproration). The term parastatal corporation

has been in common use but was not defined until in 1973.

In that year the Trades Charges Act37 was enacted and it provided that
a parastatal coproration means anybody corporate established

by an Act of Parliament. or any company (registered under

Section 32 of the Companies Act) in which more than fifty per centum
of the paid-up capital is held directly or indirectly by Govern-
ment.38 This definition was extended though not substituted in
1976 with the enactment of the Parastatal Bodies Service

Commission Act3? which provided for the term (Parastatal

Body). Section 2 of the Act of 1976 defined a parastatal body

as "any company, association, statutory board or corporation

or any institution of learning in which the State has a majority
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or controlling interest", or one "in which the State
holds any interest and which the President may by statutory
order, declare to be a parastatal body".

Tteinclusion in the definition of the "institdtion of learning"
clearly demonstrates the concern of the Government to tray and
assert control over the institutions of learning which at

the time were in a state of rev01t40 such control was only
possible if these institutions came under close supervision

of a smaller body like the Parastatal Bodies Service
Commission. The Commission however, failed to live to its
expectation, in consequence of which it had to be dissolved

and the Act repealed in 1979.41

The most strange aspect of the definition of parastatal body in

the repealed Act was one regarding the formation of a parastatal
body by a Presidential Order. This provision permitted the

creation of a parastatal body even in cases where the State

held minority shares and enabled the State to control privately
owned companies if they were declared parastatal bodies. Fortunately
" there has been no such body created by Presidential Order

and with the Act of 1976 repealed there is no prospect of

this being done.

Again the Act of 1976 made a complete departure from the conception
of control as envisaged by the Companies Act. Under the Act

of 1976 control which is a definable portion of the bundle of
rights held by shareholders, whether separate or inseparate

from the shares themselves, was no longer the principal

attribute of ownership.42 Hence in those companies in

which the State had minority interest and which whefemsugse-
quently to be declared by Presidential Order to be parastatal
bodies the holder of control would not be so much the owner of
proprietary rights but rather the occupier of a power position
which would be the State itself. Such a result, it is

submitted, is unfair as it amounted to a take-over in a different
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but distinguished form. Difference in the sense that

there was no provision for negotiation between the State and

the controlling shareholders whose interests would be

affected neither was there any provision for payment of
compensation for the acquired shares.43 If it was desired

to give the State power of control even in those companies in which
it held minority shares this should have been clearly spelt

out by the Legislature instead of leaving it to speculation and
conjecture. It is recognized that the State has a sovereign

right to take-over strategic enterprises but when this is

done clear terms and conditions in respect thereof shouldbe specified
so that those who desire to invest in the country and

those whose interest are likely to be adversely affected are
forewarned. This is the only sure way the Government will

make even the Industrial Development Act 44a meaningful instrument

of attracting foreign investment.45

Now that the Act of 1976 has been repealed control has
reverted to the old capitalist principle which recognises
ownership as the source of control. The repeal has also
succeeded in removing the potential friction that existed as
a result of the provisions of that Act between the State
as a minority shareholder and majority shareholders who would have
rightly felt that by virtue of their majority shareholding
they possessed the right to control the enterprise. The
chances of such friction were even greater in those companies
in which majority shareholding was held by few persons

for those could easily team up to assert their rights as

a group in majority against the State.

Again the repeal of the Parastatal Bodies Service Commission

Act means that the term "Parastatal Body" has ceased to

have legal definition. Instead the only operative term in
relation to State controlled companies is "Parastatal Corporation"
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as provided for in the Trade Charges Act.46 This Act

confines such companies to those in which the State holds

more than 50 per cent of the equity. Under this category

are companies such as Zambia Industrial and Mining

Corporation Limited (ZIMCO) and its subsidiaries, the statutory
boards 1ike Zambia Railways Authority, National Agricultural
Marketing Board and Dairy Produce Board. Institutions of
learning are not specifically included but those that are
constituted by Acts of Parliament 1ike University of
zambia?” and National Council for Scientific Researc
by virtue of being wholly owned, included. In these

h48 are,

companies and institutions the capitalist system of control
which is based on ownership still applies just as it does

to the majority of privately owned companies. The only
difference between the two is that in the Tatter case the
capitalist may be an association, a company, an individual or
a group of individuals whereas in the former the capitalist is
the State. In essence this is State Capitalism in its fullest
extent which unfortunately is a complete negation of
co-operative ownership being advocated under Zambia's
Industrial Participatory Democracy.

There is another peculiar feature about shareholding in parastatal
companies. In these institutions if co-partnership is permitted
it is invariably restricted to institutional organisations.

In some cases such restrictions are created by law. For

example minority shares in Development Bank of Zambia (DBZ) have
to be subscribed for by institutions and not individual

persons or employees. According to Section 10 of the Development
Bank of Zambia Act49 allotment of shares has to be made to two classes
of subscribers namely Class A and Class B. Out of 1,000

jssued shares 600 are to be subscribed by Class A in the

following ratio: 450 to the Minister of Finance on behalf

of the Government and 150 by financial institutions -



- 32 -

Bank of Zambia, Zambia National Provident Fund, Zambia

State Insurance Corporation, Zambia National Building Society
and Zambia National Commercial Bank Limited. The remaining
400 shares should be alloted to private and international
institutions. By March 31, 1979 all the K10 million authorised
capital was fully subscribed. 50 The Development Bank of
Zambia Act has now been amended by the Development Bank of
Zambia (Amendment) Act 1979°1 which makes provision for Class
C shares. It provides in Section 3 that the "authorised
capital of the Bank may be increased by the creation of

a new class of shares designated Class C Shares with such
preferred or other special rights ...... as the Board may
deem fit". Unlike the main Act, the new Amendment does not
specify who are the subscribers to Class C Shares except that
the Board "may allot the additional shares resulting from the
increase of authorized capital to such persons ...... as the

Minister may approve". 52

Clearly the intention of the new Amendment is to increase

the horizon of the subscribers. It is however, doubtful that
individual subscribers are envisaged for the Amendment has not

gone so far as to change the value of a share whichstill stands

at Kl 000 per share. If it was intended that even individual
persons will be allowed to subscribe, the authorised capital

should have been changed to provide for shares of smaller

amounts. As it is the capital structure restricts participation by
individuals or employees in that there are few individuals

who can afford to pay for shares of K1,000 per value.

Again it is difficult to understand why approval by the Minister
in necessary for Class C shareholders. Ths povision, it seems,
is intended to give the Minister the power to control who will
be a shareholder and it is unlikely that an approval will be
given if employees applied to purchase shares. This is
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particularly true especially that Classes A and B shareholders
are restricted only to Government controlled and foreign institutions
respectively.

The example of DBZ may be peculiar in that the restriction

to institutional equity participation is by an Act of Parliament,
but in principle it applies nearly to all Parastatlas in which
co-partnership between the State and private shareholders is
permitted. This deliberate exclusion of workers fiom participation
undoubtedly is in direct conflict with the letter and the spirit

of industrial participatory democracy. How are the "means of
production and distribution to be totally owned by those who labour
to produce" if they are even excluded by law from participation.

It may be that this restriction is imposed because in any case workers
. are not able to subscribe even if shares were offered to them.

Such a suggestion, however, is a mere suppositioh. Simply because
there is a slim possibility for workers to make subscriptions

when shares are issued is no justification to exclude them by law
from particupation. In any case it has now been shown that

given the opportunity workers can participate very effectively

in equity.53 Workers therefore should be given the opportunity

in Government controlled companies to participate and should not

be excluded by legal barriers from at least trying.

It is often argued that institutional shareholders possess expertise
in investmant matters and that, therefore, are better co-partners.
This argument, too, it is submitted, holds very little water. It
may : be true that institutions, particularly financial
institutions, have investment expertise but the cardinal point in
matters relating to equity participation is whether the prospective
subscriber has sufficient money to pay for the calls when they

are made and not whether or not he is an investment expert

for investment expertise should be the preserve of management

and not shareholders. What shareholders principally require

is the capacity to pay for calls and nothing else.
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Again it may be that the State only wants co-partners with

certain minimum standards of character and responsibility and

that workers do not satisfy these standards. This may be

a good precautionary measure but it is argued that it is a fear
without base. It is, of course, undesirable for control

to be held by notoriously improper hands, but since the holder

of a majority of the voting shares, the State, elects the

directors who are to manage the business affairs of the corporation
and, in that sense and to that extent, controls the

corporation and its assets, control by improper persons is

very unlikely. In the absence of any evidence it is therefore,
incorrect to assume that workers as shareholders are

irresponsible and of poor character. After all in Zambia those
companies which are still controlled by private persons are

in fact more efficient and productive and their management more
prudent than those controlled by the State. Yet some of these
companies have introduced workers' participation with good

measure of success.54
The unsavory attitude of the State towards workers' parti-
cipation can only be supported on the basis that the State,

is, contrary to its campaign for industrial democracy, not ready for
such participation in parastatal corporations. This is a sad
situation and can not be reconciled with the costs being incurred
currently in spear heading equity participation in 1ndustry.55
If the intention 1is to bring about equity participation and if
this exercise is to be meaningful it must be implemented first
in State-controlled corporations, then spread later to private
companies. But at the moment the reverse 1is true.

What has emerged from this chapter is that the Economic Revolution
has only succeeded in as far as transfer of ownership of strategic
foreign owned and dominated companies is concerned, particularly

in the industrial sector. As regards control it has not been
completely asserted especially in the mining companies whose
constitutions still require 75 per cent majority in matters relating
to alteration of capital structure. The chapter has also highlighted
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the need to improve efficiency in the taken-over enterprises
and that there should be no further take-overs until this is
achieved. In view of its desire to implement workers'
industrial democracy, the Government should take the lead

in this direction and should ensure that control is vested
not only in the State but in the workers too. Only

when this is achieved will Zambia boast of a real economic
revolution under the philosophy of Humanism.
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This amounts to contravention of Article 18 of the
Constitution of Zambia (Act No. 27 of 1973) which provides
for protecton from deprivation of property without

payment of compensation.
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Class 'B' Shares K
(1) German Development Company
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(17) Ljubjanska Banka 40,000
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(19) Dai-ichi Kangyo Bank Ltd 20,000
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(21) Fuji Bank Limited 20,000
(22) Mitsui Bank Limited 20,000
(23) Investciona Banka 20,000

Total Authorised and
Subscribed 'B' Share Capital 4,000,000

Total Authorised and fully
subscribed share capital K10,000,000
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CHAPTER 3

THE NEED TO PROTECT WORKERS' INTERESTS AND TO CHANGE THE

RIGHTS OF MEMBERS AND CREDITORS

As already stated above the policies of the Party and its
Government were aimed at bringing about the effective transfer
of economic power from foreign private entrepreneurs to the
indegenous people and this was achieved principally by take-
overs of key industries in the country. But take-overs only
brought about state control and not worker control of the
taken-over enterprises because control is mainly determined by
membership and workers are not members under the Zambian

corporate system.

There are two principal methods of becoming a member under

the Companies Act. The first method is as a subscriber to the
memorandum of association. According to section 41, a subscriber
to the memorandum of association is deemed to have agreed to
become a member of the company and is entitled to be entered

on the register as a member upon registration of the company.1
The second method is by any other person who has agreed in
accordance with the said section 41, to become a member

of the company and whose name is entered on the register of

members.2
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of Association of ZIMCO provide that:-
At any General Meeting a resolution put to the

vote of the meeting shall be decided on a show

of hands unless a poll is (before or on the decla-
ration of the result of the show of hands) demanded
by the Chairman of the meeting or by any member
present in person or by proxy and entitled to vote

on a poll. Unless a poll be so demanded, a
declaration by the Chairman of the meeting that

a resolution has on a show of hands been carried,

or carried unanimously, or by a particular majority,
or lost, an entry to that effect in the book
containing the minutes of the proceedings of the
company shall be conclusive evidence of the fact

that without proof of the number or proportion of the
votes recorded in favour of or against such resolution.

A provision for voting by show of hands means that decisions can
be made and control exercised by the minority because majority
in this context is unrelated to the majority of the members of
the company as a whole. A corollary to this is that at a
company meeting a member who has been given proxies cannot

use them, and a member holding shares which have a voting
majority cannot override the wishes of the other members.7

(b) Passing Decisions by Acclamation

Apart from voting by show of hands, a decision can be passed

at a meeting by acclamation. This view has now been confirmed

by the Supreme Court of Zambia in the controversial case of

Harry Mwanga Nkumbula and Simon Mwansa'Kapwepwe V. The Attorney
General and United National Independence Party.8 The circumstances
of this case arose out of the fact that under Article 38(3) of

the Constitution of Zambia the members of the General Conference
of the United National Independence Party should elect a person

to be the President of the Party, and such person should be the
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sole candidate in an election to the office of President of

the Republic. The two appellants were aspiring candidates for
Presidency of both the Party and the Republic and they intended

to put forward their candidature at a meeting of the General
Conference of the Party which was held at Mulungushi Rock

between the 8th and 12th September, 1978. Prior to this meeting
the Party Constitution of 1973 provided that any member of the
Party should be eligible to be a candidate for the office of
President of the Party if he was qualified to be President of the
Republic under the Republican Constitution and was supported by

at least ten sponsors. Before the meeting on the 8th of

September, 1978 the Central Committee of the Party proposed
amendments to the Party Constitution restricting the qualifications
of prospective candidates for the Presidency of the Party. At

the actual conference an entirely new document amending the

whole of the Constitution was presented for approval, first

to the National Council and then to the General Conference. The
new amendment provided, inter-alia, that a candidate for the office
of President must lodge nomination papers with the returning officer
supported by twenty delegates from each of the provinces of

Zambia attending the General Conference and that a member of the
Party shall not be qualified as a candidate for the office of
President unless he has been a member of the Party for five

years.

On the 9th September, 1978, these amendments were adopted
by the General Conference by acclamation, although no actual

vote was taken. The applicants argued that this was irregular
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and they sought a declaration to nullify the amendments. The
application was dismissed and in doing so Gardner, Ag. D.C.J., who
delivered the opinion of the Court said at p. 105 that there was
by acclamation a unanimous adoption of the new cqnstitution and

that the acclamation was legal.

This decision is on meetings generally; consequently it should
cover company meetings. Hence a company can pass a resolution

by voice if it is obvious that the meeting is practically
unanimous. But the extent to which this may be done in practice

remains to be seen.

In arriving at its decision the Court apparently was guided by
political considerations more than law. It is because of this
that Gardner, Ag. D.C.J. justifies the decision of the Court

by quoting Lord Sterndale, M.R. in Hanson V. Radcliffe u.n.c.?

that generally speaking the "jurisdiction of the court under this
rule (relating to declarations) is in effect only Timited

by its own judicial discretion. It is a further principle that
courts will not make orders which are of no avail. It is trite
for instance that a court will not normally make an order relating
to the custody of an infant, who is out of Jurisdiction, where
such order cannot possibly be enforced." By so stating the Court
was in fact saying that it could not decide otherwise even if the
facts warranted because such decision would not be enforceable.
This was unfortunate and renders the decision of little legal
significance. The Court should have been bold enough to make
decision in accordance with the facts before it and not

plead lack of jurisdiction which in fact it had.
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(c) Voting by a Poll

The other method of voting provided for under Table A is by

a poll. This method is based on the proprietary rule of one
share one vote. What counts here is not shareholders but
shareholding. This rule entrenches not only the capitalist
conception of membership but also the power and control of the
company in those who hold majority shares irrespective of their
number. Under this system workers are reduced simply to
corporate objects and mere adjuncts of machines who do not
partake of the business profits which come out of their
Tabour. Thus, workers are merely accepted as participants

in the production process but not in the profit which comes
from such production. This is a negation of a true "People's

«l0

Capitalism which emphasizes a correlation between shareholders

and shareholding.

Since Zambia has adopted industrial democracy the capitalist
approach to membership is cerfain1y out of place. It is
difficukt and indeed impossible to accept the proposition that
profit originates only from capital because capital alone without
labour cannot be productive. It is the combination of both
capital and labour that will yield desired results; hence any
reward in form of profit that is given to capital owners must
also be available to labour because the two are interdependent.
The present compartimentalized corporate structure providing th?t
once a worker always a worker and once a capital owner always a
capital owner should pave way to a system that permits workers

by virtue of their labour to become members.
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Membership based on labour augurs well with the principles

of Zambia's industrial democracy. As K.D. Kaunda put it,

"now just as in the field of politics the masses of our

people have wrested power from a selfish minority clique who

believe in the exploitation of man by man. Juét as there

was no political stability until political independence so

there cannot be genuine and lasting peace in Zambia's industrial
structure or elsewhere for that matter until the means of production
and distribution are totally owned by those who labour to

produce."11

It means employers and owners of capital must accept a new
conception of membership which includes workerﬁ. The

traditional restriction of membership to shareholders is a
negation of the cherished principles of industrial democracy and
an irreconcilable parochial anachronism. In the words of chayes,
"a concept of corporation which draws boundary of membership
narrowly (to shareholders) is seriously inadequate.......... A more
spacious conception of membership and one close to the facts

of corporate life would include all those having a relation of
sufficient intimacy with the corporation or subject to its power
in a sufficiently specialized way."12 By virtue of their
employment workers have sufficient intimacy with the corporation
and should be included under the general category of membership
with full rights pertaining thereto. These should include the
rights to dividends, attendance at meetings and voting. Workers
should also have the same rights as the members in matters
relating to the appointment of representatives on the board of

directors. Such rights, of necessity, require some adjustment
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of the existing rights of members which are based exclusively

on capital contributed.

(d) Rights of Creditors as Contrasted with those
of Workers ‘

Though creditors do not possess voting rights or rights to attend
company meetings or to a declared dividend, they have, unlike
workers, better prdtection. Under the Companies Act

creditors have the right to apply for protection against a
resolution to reduce share capital of a company in as far as

the proposed reduction involves either reducing shareholders'
liability for unpaid capital or returning paid up capital to the
shareho]ders.13 The right to object even goés further to require
the court to settle a 1list of creditors who are entitled to object
to a reduction and this has to be done by bub]ishing a notice

in the gazette or any daily newspaper fixing a day or

days within which creditors not entered on the list may

claim to be so entered or be excluded from the right of

objecting to the reduction. 14

Further the court can only consider a reduction if so satisfied
that debts have been paid off or creditors have consented to

the reduction.l® It should be added that the court should

have jurisdiction to sanction a reduction if the class of reduction

is fair and equitable.

As stated by Lord Cooper in the Scottish Insurance Corporation

V. Wilsons and Clyde Coal Co. that the courts (should) have
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a "discretion to confirm or not to confirm which it was

their duty to apply in every proper case and that this dis-

cretion fell to be exercised by reference to Ceeeteneteeneas
whether the scheme would be fair and equitable, just and equitable,

fair and reasonable or not unjust or inequitab]e".16

If a creditor who is entitled to object to a reduction is

by reason of his ignorance of the proceedings not entered on
the 1ist of creditors and after the court has sanctioned the
reduction the company fails to pay his claim, he may require
each shareholder at the date of reduction, to contribute
towards payment of his claim an amount not exqeeding

the difference between the nominal and paid up values of

his share immediately before reduction. Thus a creditor has
a statutory right to sue the shareholder without having the
company wound up, and the shareholder appears to be liable to
the creditor to the extent of the former amount unpaid in
respect of his shares, and also to the company for the amount
which remains unpaid on his shares after reduction so that his
total 1iability may exceed the original nominal value of his

shares.

Workers on the other hand, do not have the right under the \
Companies Act to object to capital reduction. Hence creditors
may consent to a capital reduction that may lead to_under
capitalisation and subsequently 1liquidation of the company.

In consequence there will be lay-offs.
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Even the Timited veto powers under section 72 of Industrial
Relations Act do not seem to be very effective unless they
were supplemented by corresponding powers in the Companies
Act. That section provides, inter alia, that "the decision
by the management of an undertaking in respect of............
.................. redundancy of employees in the undertaking
....................... shall be of no effect unless such
decision is approved by the Works Council." This section only
deals with decision by Management. But what about a decision
by creditors e.g. on reduction of capital which may lead

to serious under-capitalisation and eventual Tiquidation? Are

workers not to be given powers of Veto in such cases?

Again the powers conferred by Section 72 of the Industrial

Relations Act are not easily enforceable for the section does
not provide for sanction in cases of defaulting Management.17
It is really difficult to see why this is so. Under normal

circqmstances one would have expected that if there is a legal
right there should be a corresponding duty on the part of the
public to observe that right and in the event of breach of the

same there should be sanction. The failure to provide for such

sanction completely waters down the effect of the section.

What is required essentially is a provision in the Companies
Act that a reduction will be ineffective unless consented to by
creditors and workers. " In all situations where the company is

facing difficulties the worst victims are the workers and they

. ;«avﬁ;g} ~
-
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should therefore be consulted and their consent obtained each
time a decision 1ikely to jeopardise the continuity of the
company is taken. The proVision in the Companies Act should
be complemented by extending the veto power§ under section

72 of the Industrial Relations Act so as to include those cases
relating to reduction of shareholders' 1iability for unpaid
capital or returning of paid up capital. In this way workers'

protection will be assured.

(e) Position During Liquidation

Liquidation may be compulsory under an order.of the court or
voluntary under a special resolution passed by the company.18
The company, a creditor or a member or an aggregate of the
creditors and/or members may petition the court to wind up the
company if, inter alia, the company is unable to pay its debts19
or if the substratum and all the objects of the company have
failed.20 As indicated earlier if industrial democracy is to
achieve its purpose, the Companies Act should be amended to give
to the workers the right to petition. The provisions of Section
139 of the Companies Act therefore should be extended so that any
court order made in pursuance thereof should operate not only in
favour of creditors but of workers too. To ensure that this

is done the official 11quid9tor appointed by the court should

act under the close superviiion of such court as well as the

creditors, members and workers. Section 146 which enhances the

interest of the creditors by providing that the court will
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consider the wishes of creditors in all matters relating to
winding up should go further to include those of the workers.
In order to effect this the Liquidator should, when calling
meetings of creditors, invite workers representatives also to

attend.

Section 137 further states in subsection (1) that a company

may wound up "whenever the court is of opinion that it is just

and equitable that the company should be wound up." There are

a number of circumstances in which this ground for winding up may
be applied and one of the circumstances is that a majority share-
holder has acted oppressively to a minority who. is entitled to
petition the court for a winding up order. The circumstances in
which the court may exercise its winding-up jurisdiction however
do not seem to include oppression of the workers because a

winding order can only be made upon petition and the workers as
non-members do not have the rights to petition. Thus no matter
how oppressive the shareholders or those who control the company
are to the workers the Tatter will have no recourse to court under
the Companies Act to have the company wound-up. The limited powers
of the Industrial Relations Court under Section’98 (g) of the
Industrial Relations Act also would be of 1ittle assistance as
that section . only confers jurisdiction on the Industrial Relations
Court to "inquire into and adjudicate upon matters affecting the
rights, obligations and privileges of employees." This section
cannot be construed to give to the Industrial Relations Court
jurisdiction to wind-up a company otherwise it should have been

expressly provided for. The absence of any provision means that
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these steps have been taken the directors may exercise their

discretion without interference.

The strict application of non-interference ru1e21 would lead

to a situation in which there could be no inferference with

the directors' discretion, even if they themselves had infringed
the company rights and refused to sue themselves in the company's
name. Beéides it is most unlikely that directors would bring an
action in the name of the company against thémse1ves. Exceptions
to the rule therefore are necessary. L.C.B Gower states that a suit
by a shareholder instead of by the company is allowed in five
circumstances. 22 First when it is complained that the company

is acting or proposing to act ultra vires. éecond, when an act
complained of though not ultra vires the company, could be
effective only if resolved upon>by more than-a simple majority
i.e. where a special or extraordinary resolution is required

and (it is alleged) has not been validly passed. Third, where it
is alleged that the personal rights of the plaintiff shareholder
have been infringed or are about to be infringed. Fourth, where
those who control the company are perpetrating a fraud on the
minority and Tlastly any other case where the interests of justice
require that the geﬁera] rule requiring suit by the company,

should be disregarded.

A worker member it is submitted should also be entitled to bring
suit on behalf of the company and other workers against directors
and/or other controllers for wrongs committed by them against the
company. Such wrongs of course must be such as to involve a

breach of directors' duties of "subjective good faith" or
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a fraud on the workers. As Lord Wilberforce in re Westbourne

Galleries Ltd put it: "I see no reason for preventing him from

relying upon any circumstances of justice or equity which
affect him (as shareholder) in his relations with the company or
..................... with the other shareho]ders'.'23

An action by worker members should also be allowed in those

cases where a wrong complained about can be satisfied by a

general meeting unless the worker members do not only

participate in the meeting but have a controlling voting majority

in which event their interests are 1ikely to be protected. Further
worker members should be able to institute proceedings in the

name of the company without first inviting directors to take

action for directors being the wrongdoers very little will be achievec
by inviting them.

Again the court should allow a suit by a worker member if justice

so requires even though no specific wrong may have been committed.24f
A worker member being in an inherently weak position needs better
protection than an ordinary member. A provision that permits

the court to inquire separately into each case affecting him

therefore will serve his interest better.

A suit by worker-member should 1ike, in actions by an ordinary
member, be made in a representative capacity on behalf of
himself and all other co-worker members. In this way all

worker members will be bound by the result of the action and will

on the principle of res judicata, be prevented from instituting

actions based on the same facts. This will avoid multiplicity

of actions.
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Workers' rights to sue should be coupled with directors obligation

not to act in the interest of the company alone disregarding the interest
of the workers. They should not be required "to Tive in an unreal

region of detached altruism and to act in a vague mood of ideal
abstraction from obvious facts which must be present to the mind

of any honest and intelligent man when he exercises his powers as

a director?25- Directors should have a regard to the interests of

not only the general members but also of the worker members, present

and future. The Ghana Companies Code of 196326 makes very good

provision which is relevant on this particular aspect. The Ghana Code
provides that "in considering whether a particular transaction or course
of action is in the best interests of the company as a whole a

director may have regard to the interests of the employees, as well

as the members, of the company, and when appointed by, or, as a repre-
sentative of, a special class of members, employees or creditors

may give special, but not exclusive consideration to the interest of that
c]ass.”2j7 In this respect the Ghana Companies Code is quite revolutionar
and no doubt a similar provision will be far more 1in keeping with
Zambia's desired goal of democratising company law. The only addition
here is that the provision requiring director's consideration of employee'
interests should be mandatory and not merely permissive as is the case
in the Ghana Companies Code. A director "should have" and not "may

have” regard to the interests of the employees. Although such a
provision will inevitably Timit the director's discretion, it is
| argued that there is no alternative for unless workers de’QiVBU

GO a7 R W
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accordance with the letter and the spirit of workers' partici-

pation.
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CHAPTER 4

DISCLOSURE OF CORPORATE INFORMATION AS AN ASPECT OF PROTECTION -
A CASE FOR REVISION

It is obvious that the principle of disclosure is essential in any
system of company Law. If creditors, members, workers and the
general public are to have a "sure shield" then they should be

given or be enabled to find out all relevant information about

the company and those who have interest in it. Gower says the
general aim of disclosure in clear, namely, "to ensure that the
company gives to the public the essential minimum information

about its position when it is launched into the world and that
whenever it offers its securities to the public it fully discloses
the relevant facts so that the risk of investment can be assessed. "]
Disclosure therefore presupposes publicity; it is through publicity
that the public and indeed members, creditors and workers are afforded
the best protection. Without full disclosure of the company's
affairs, for example, workers' participation as envisaged in the

Industrial Relations Act2 will not be effective.

In this chapter we shall attempt to outline the provisions in the
Companies Act relating to disclosure and to evaluate to what extent
these provisions are relevant in the protection not only of

members and creditors but of the workers too. To the extent that
disclosure rules are inadequate what further proposals can be made
for reform. What about the conflict existing between the require-
ment for disclosure under the Leadership Code and the Companies Act
which prohibits disclosure of trusts. Is the introduction of the
Leadership Code an attempt to defeat trusts? What is the area of

compromise? It is intended to answer these and related questions.
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(a) Anachronistic Disclosure and Accounting Rules
and the Need for Change

Disclosure is synonymous to publicity. When discussing disclosure
rules the principal consideration is to what extent are these
rules publicized so that those for whom they are intended get the
required information accurately, in time and in sufficient

detail. The essential consideration therefore is pubTlicity.

Under the Companies Act publicity may be secured in one of the
following ways. First, by provision for registration at the
companies registry. A company should register its constitution, that
is, its memorandum and artic]es,3 its officia1§,4 its registered

office5 6

and its capital structure.’ Second, by maintaining various
registers.7 Third, by providing for compulsory disclosure of the
financial position in the company's pubTished accounts and by
attempting to ensure their accuracy through a proffesional audit.

It is necessary to amplify these points.

Regarding the requirement for registration Section 32 of the
Companies Act provides that on formation the "memorandum of
association and the articles of association(if any) shall be
delivered to the Registrar, who shall, if they are in order,

retain and register the same." These documents can only be

altered by special resolution.8 But such resolution does not

take effect until and except in so far as it is confirmed on petition
by the cour‘t.9 Copies of the order confirming alteration together
with a printed copy of the memorandum should within fifteen days

from the date of the order be registered.lo Hence it is possible
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to ascertain from an inspection of the company's file exactly

what its constitution is. The Act further provides that before
confirming the alteration the court must be satisfied that sufficient
notice has been given to debenture-holdersand to other interested
persons who may be affected by the alteration. These provisions

are intended to ensure that creditors and those who deal with the
company are enabled to know the objects and powers of the company

and its maximum authorised capital and the formal rules relating

to management of its internal affairs.

Notwithstanding its advantage the procedure involved in the
alteration of memorandum of association is very cumbersome, lengthy
and costly. In the management of modern enterprise it is

necessary not only to make decisions but to make such decisions

with minimum delay. If the company is desirous of altering its
objects in order to carry on its business more economically or more
efficiently; or to attain its main purposes by new and improved
means; or to restrict or abandon any of the objects specified in

the memorandum, it should be authorized to do so freely provided that
the shareholders including worker-members are consulted and are
agreable to the proposed alteration. In other words the power to
alter the memorandum or objects therein should not be hedged in with
the qualifications and conditions now contained in section 1211 of the
Companies Act but should be freely exercisable by way of special
resolution. This should not necessarily affect the rights of

shareholders to take up a derivative suit as earlier discussed.
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As for the provisions relating to the Company's registered office

it will be noted that this is the office at which the company's
registers have to be kept and where service of process on the
company may be effected. A registered officg is not necessarily

the residence of the company in the technical sense, for a

company registered in Zambia may have or transfer its residence
abroad. In relation to companies of this nature residence is
restricted to the place of central management and control. Thus

a company must retain an office in Zambia though within Zambia it
can change its actual situation as it wishes and however much

its residence may change its Zambian registration fixes its
nationality and domicile. The Companies Act provides that notice

of situation of this. office and any change of it must be given

to the Registrar who should record it.lz Until such notice is

given the company is not deemed to have complied with the provisions
of the Act with respect to having a registered office. A penalty
for default is twenty Kwacha for every day during which
business is carried without having a Registered Office.13
Although the majority of companies comply with the requirement to

lodge the notice of situation of office or change thereof, often
most of them do not supply proper tnformation. [t 1s not

uncommon, for example, to find a town indicated as the registered
office and yet the same would be receivable by the Registrar. It
is difficult to explain why this should happen. One possible
reason may be Tack of qualified personnel in the Registhy.14

The other could be simply inefficiency of the Registry Staff.

Whatever the explanation this situation should not be allowed



- 67 -

to continue. Notice of situation of office is a simple
form which should be scrutinized even by an ordinary clerk. Lack

of manpower therefore would not be accepted as an excuse.

Again the penalty of / kwacha is insufficient. Company Officials /twent
who want to evade service of process may risk the penalty and

possibly get away with their villainy than comply with the

requirement of the law. Further the Act should specify the period

within which the notice must be given and should provide that

vis-a-vis third parties a change of situation is not effective

until notice is given.15

It will also be noted that if the company maintains a branch register
it must file a notice stating situation of office where the branch
register is kept and of any changes in its situation and if
discontinued of its discontinuance. Such notice should be filed
within twenty-one days of the opening of the office or of the

change or discontinuance as the case may be.16 The file, therefore,
will show where it is possible to obtainadditional and perhaps

more up to date information than is available at the registry and
where writs and notices can be served on the company. The file
however will not show where the company carries on business for this
will not necessarily be at the registered office, which quite often
is simply the address of the company's advocate, accountants, or
auditors. In order to facilitate the service of process the company
should also be required to file notice showing where the company
carries on its business. 1In Titigation a successful party who wishes
to Tevy execution is not interested in the registers, those may be

good historical documents. What he wants is to know where the
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assets of the defaulting company are and such a place normally
happens to be where it carries business, that is the place where
machinery, stock-in-trade and other assets of the company worthy

seizing may be found and that is the place which should be disclosed.

Turning to disclosureof the company's financial position the &
Companies Act requires annual returns to be completed within
fourteen days after the first or only ordinary general meeting

and forwarded to the Registrar within thirty days from the date

of completion by every company with share capita].l7 The

return should specify the amount of the capital of the company ,

the number of shares into which it is divided, the number of shares
taken, the amount of calls made and such like information. The
object of the annual return is to provide an annual consolidation of
periodical information so that a searcher will not generally have
to go back beyond the last annual return. He will also have an
opportunity to obtain additional information which would otherwise
be available only at the company's office. The annual return,
however, does not include the balance sheet and profit and Toss
account with the exception of foreign companies that have to file
an audited balance sheet though, strangely, the same need not

include the statement of profit and loss.

Companies that are registered under the Companies Act and have
adopted Table A should, however, every year lay before the company in
general meeting a profit and loss accountl? and a balance sheet which
should be accompanied by a report of directors as to the state

of the Company's affairs.20 But even where Table A is adopted the
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company has no obligation to adopt all the provisions. 21 Hence,
regulations 107 and 103 which provide for matters relating to accounts

may not always be applicable.

Regulation 106 further states that "directors shall .................
determine whether and to what extent and at what times and places
and under what condition or regulations the accounts and books of the
company or any of them shall be open to the inspection of members
not being directors, and no member (not being a director) shall have
any right of inspecting any account or book or document of the
company except as conferred by law or authorized by directors or by
the company in general meeting." The provisions of this regulation
give absolute discretionary powers to the directors in matters
relating to inspection by members. This is rather unfortunate as it
defeats the very objective of inspection, vis, disclosure which is
the vehicle "par excellence" for the conveyance of information and
accounting to shareholders. Exceptions "conferred by Taw" or "the
company in general meeting” are ineffective firstly because there

is so far no such law in Zambia and secondly because the general
meeting would, in most cases, accept the recommendations by the
directors if they suggested that company accounts should not be

open to members. This is wrong postulate. The correct approach is
that Company Law itself should make provision that will bring about
a fair and just balance betweenduties of directors to make full
disclosure not only to the shareholders byt to the workers too.

It implies that directors’ discretion should only be exercised
where the disclosure of any particular information would be harmful

to the company. 1In other aspects it should not be exercised.
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Apart from the requirements as to the annual returns the
Companies Act requires proper books of account to be kept.22
Where a company is being wound-up and it is shown that books of
accounts were not kept throughout the period of two years
immediately preceding the commencement of the winding-up or the
period between incdrporation of the company and the commencement
of the winding-up, whichever is the shorten every officer of the
company who is in default is liable on conviction to imprisonment
for a term not exceeding one year.23 The term "proper books of};
accounts" is, however, not defined in the Act apart from the
negative provision that proper books of accounts shall be deemed
not to have been kept............. if there have not been kept
such books of accounts as are necessary to exhibit and to explain
the transactions and financial position of trade or business

of the company, including books containing entries from |

day to day in sufficient detail of all cash received and cash paid,
where the trade or business involves dealings in goods, state-
ments of the annual stock takings and (except in the case of
goods by way of ordinary retail trade) of all goods sold and
purchased, showing the goods and the buyers and sellers thereof

in sufficient detail to enable those goods and those buyers and

sellers to be 1dentified.24

The clear implication of this provision is that a company may

not dipose of any of its books of account until after the completion
of winding-up. If it does and a petition for compulsory winding-

up is Todged within two years preceding the winding-up the officers

of the company will be liable. This requirement is very unfair
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as it compels companies to keep even those oldest records for which
they no longer have any use. Apart from this, such documents may
take-up a very big position of the company's premises. In any case
it is doubtful whether all the "books of account" especially those
dating several years back will be of utility even to the S:iate itself
as they may be torn or defaced through time. A more realistic
provision would be one requiring the preservation of the books of
account for a specified time25 after which the same may be destroyed
without possible prosecution of the company officers if there is
winding-up. Such a provision may be similar to the one in the
Income Tax Act26 which requires that a person carrying on business
should keep books and details of his transactions for six years.27
The period within which books of account may be kept should not be
calculated by referenceto winding-up, rather it should be reckoned

according to lapse of time.

Another aspect relating to accounting and disclosure concerns directors'
report. Diretors' report read with the accounts should give the

fullest practical disclosure of the company's affairs. It is necessary,
therefore, that the annual report of the company should consist of

the balance sheet, profit and loss account, auditors' report as

well as directors' report. At the moment there is no provision in

the Companies Act requiring disclosure of thisinformation. In

practice, however, the directors give reports although these are

very uninformative and consist of "cryptic" statements covering

general matters which convey no message at all as to the state of

affairs of the company. In some reports it is even impossible
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to discover what business the companies concerned were engaged
in unless this may, in some cases, be discerned from the name of
the company. It would be difficult even for the expert to
extract a satisfactory picture of the state of affairs of the
company out of the figures alone. And even where the directors’
report is supplemented by the Chairman's statement, as is often
the case with many parastatal companies, the deficiencies found
in the former are not covered in the Tatter. Besides, often the
annual report, to which the chairman's statement is attached, is
not circulated to all members apart from the notice of meeting
which is sent to them. Those members who do not attend the
annual general meeting therefore remain in ighorance as to the

contents of the chairman's statement.

There is no doubt that director's report constitutes one of the basic
requirements for disclosure to both ordinary and worker-members,

but if it has to serve its purpose it should give full narrative
account of the state of affairs of the company. In particular,

it should state the names of dirctors of the company (although
usually in practice this is done), the principal activities of

the company and its subsidiaries and nay significant changes in

the company's assets, share structure or contractual relationships
and those of its subsidiaries.28 A further provision must be

made requiring disclosure of shareholdings and dealing by

29

directors”™ as a supplement to the director's report.

Apart from the directors' report the Companies Act should provide

for the inclusion of the auditors' report in the accounts. Such
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sheets, profit and Toss accounts, and group accounts.30 Provision
must also be made conferring on the auditors the right of access

to all books, accounts and vouchers of the company and to require
from the officers of the company such information and explanation
as they may need for the performance of their duties.31 Futher,

the auditors shoyld be entitled to notices and circulars relating to
any general meeting, to attend it, and to pe heard on any part of
the business which concerns them.34 Auditors report should include
a certificate to the effect that as Presented the accounts

give a true and fajr view of the affairs of the company or group

as the case may be. Where they fail to obtain all the information
and explanation which are necessary for the purpose of thejr audit,

the auditors shoyld state this fact in their report.33

A1l these Proposed changed in accounting and disclosure rules

are necessary in order to enable both the general and worker-members
as well as the investors to have details of financial structure of

the business, the invested capital, charges, mortgages and hire
agreements on the company's assets and to be regularly

informad of the size and scope of the company's undertakings so

-hat they can focys the returns and Payments. Besides as co-partners
n the enterprise thsy must satisfy themselves that assets and

rofits of the business are not improperly milked away, for example,

hrough inflated salaries, benefits, alTowances, loans or grants
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to management at the expense of the company or the general
creditor or worker or disposal of assets at uneconomical prices.
They can only do so if all the relevant information on the company
accounts is readily available to them, which, unfortunately is

not the case at the moment, at least not in law. Yet the need

for it cannot be overemphasized.

(b) The Problems of Nominee Shareholders - Changing Requirements

for Disclosing Insider Interests

The register of members generally does not enable the company or any-
one else to ascertain more than the identity of the registered
proprietors of the shares. Indeed Section 52 of the Companies Act
provide that, "no notice of any trust shall be entered on the
register of members or be receivable by the Registrar.” Where
share warrants have been issued, still Tess is known. In both
situations it is thus impossible to find out who are the true
beneficial owners of the shares since it is quite common for
registered shares to be held by nominee shareholders as trustees

for the true owners. In this sense a nominee shareholder is that
person who holds shares in his own name on behalf of the beneficiary
who has the effective ownership and control of the shares. Thus,
the nominee is only the registered legal owner, an owner in name,
holding the shares on trust for the beneficiary who retains an

equitable interest.

The nominee, rather than the beneficiary, is a memeber of the

company in which the shares are held and as such only his name

34

is entered in the register of members. It is even doubtful

whether ‘the beneficiary is a party to the statutory contract
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constituted by the memorandum and articles of Association of the
company.35 It may be argued that the nominee is a party to the

contract as agent for an undisclosed principal, the beneficiary,

but the provisions of Section 10 read together with those of section

41 of the Companies Act would not admit such a construction. Section

10 states that "the memorandum of association................. shall,
when registered, bind the company and the members thereof to the

same extent as if it had been signed and sealed by each member............
On the other hand section 41defines a member as ".................. every
other person who has agreed to become a member of a company and whose
name is entered on the register of members............... " Since a
beneficiary does not appear on the register of members as per section

41 he is not a member referred to in section 10. In consequence

he is not bound by the contract constituted by the memorandum of

association.

As a member and registered owner of the shares, the nominee is

entitled to vote. However, whether he has pcwer in relation to his
beneficiary to vote otherwise than as and when expressly directed,
depends upon the terms of his contract of appointment. But express
terms dealing with voting are rare in Zambia; in the absence of such
terms it is doubtful whether, in general, the contract would be
interpreted as authorizing or permitting such a power. This is
supported by the fact that, in distinction to other trust relationships,
1t is the beneficiary who exercises the control over shares held by his

nominee.

It is not clear whether disclosure by a nominee of his beneficiary's
identity would be a breach of duty. Again, express terms dealing

with disclosure are rare. GlIven the nature of nominee shareholding,
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it is quite possible that, in general, a court would imply a

term against disclosure in the contract of appointment, and indeed
in some legal systems this may be the basis of the contract.36

In any case most nominees would consider it a matter of good faith
and prudence to keep secret their beneficiaries' identity for

disclosure may cost the nominee both his position and reputation.

The real extent of nominee shareholding in Zambia is not known,
due partly to the fact that often it cannot be determined whether
a person is a nomineeand mainly to the fact that no comprehensive
statistics have ever been compiled. However, indications are that
before the introduction of the Leadership Code.Ru1es,37 some
politicians and Senior Civil Servants were openly running several

business which they could not continue when the Code came into

effect.

There is nothing inherently wrong in creating nominee shareholding
and indeed there are many circumstances in which it is both
normal and convenient on commercial or personal grounds. For
example the maintenance of secrecy. A person who wants to take
over control of a company may wish to keep secret his identity,
and perhaps even the fact that a take-over attempt is being

made, in order to avoid resistance to his attempt or to be able

to buy shares at a lower price than otherwise, since, as Peden
puts it, "market price usually goes up when a take-over bid is

n 38 . .
made. By using several nominees, especially a large number

not identifiable as such, a person may thus acquire a large

proportion of shares before someone eventually notices the heavy

buying of shares or their accumulation in certain persons' names.
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Nominee shareholding may also be created as a result of shyness

and fear of disciplinary action. A perosn may for a variety of
reasons be reluctant to allow others to know his shareholdings.

He may be a politician or public servant in éovernment or Parastatal
who because he is caught up by the Leadership Code would be
disciplined if he was known.39 He may simply wish to keep secret

his financial affairs. But whatever the reasons for creating

nominee shareholding, this practice is capable of abuse. It \
enables directors who may also be beneficial owners to traffic in

the securities of the company without this being known or disclosed
or someone secretly to acquire control or a sizeable holding

on which to base a bid for control. This proB]em may be of great
>magnitude in private companies than in parastatal corporations for

in the latter the state will always ensure that it maintains majority
shareholding. Further the absence of a stock exchange in Zamhia
militates against share buying without this being known by the
company. However if the buying is done by the directors then in the
absence of a stock exchange market such trafficking in shares and

securities by them can take place.

One way to minimise trafficking is by requiring directors to

disclose their intersts in the company. At the moment there is

no compulsory requirement to disclose directors’ interests. The only
reference to this matter is in regulation 78(b) of Table A which
provides for the office of director to reveal if  "he holds any
office of profit in the Company except that of Managing Director

or Manager". But the provisions of this regulation will not always

apply because the adoption of Table A is optional. And even if it was

compulsory still regulation 78 (b) is inadequate as it refers anly to
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vacating office, thereby leaving aside the important requirement

of disclosing directors' interests. As the law stands directors can
easily abuse their powers by trafficking in company securities with
jmpunity. By virtue of their positions directors can also make
unfair profits in the improper use of confidéntia] price-sensitive
information that is not generally available to the worker or
investing public. This of course is likely to happen in a bid

or expected bid situation, but in principle it can happen at

any time.

The effiecient operation of the market as a source of capital, as

a means of achieving a desirable and efficient disposition of
resources requires that relevant information should be fairly
available, and that all investors including workers should be

able to back their knowledge and judgement rather than favoured indi-
viduals should be able to take private advantage of confidential
information. Hence directors should be compelled to notify the
company of their interet in shares and dealings in the securities

of the company or group, the commencement or cessation of interest or
its sale or assignment and that of their spouses and infant children.
Such notification should be made within reasonable time of the
director having knowledge of the event and the information so
notified must be available to both general and worker-members at

the earliest opportunity and in all cases at or before the next
general meeting after the event and at which meeting worker-members

should be present and have the right to vote.

Disclosure should be further necessary of director's service
contracts and variations thereof. A copy of such service contracts

should be kept by the company at its registered office or the place
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where the register of members is kept or its principal place of
business. The same should be available for inspection by
ordinary and worker-members. Another copy must be filed with the

Registrar of Companies.

Directors and Senior Managers should also be required to disclose

their emoluments and other relevant particulars on the same lines

as those provided for in the British Companis Act 1967‘.10 The

British Act even goes further to require disclosure in the

accounts of the company salaries of employees receiving 10,000 pounds
or more per year.41 A similar requirement is most desirable in Zambia
though the actual sum could be smaller as salaries in Zambia are much

Tower than those in Britain.

By instisting on disclosure of this type of information, workers,
investorsand members will be afforded effective protection against
the abuse of nominee shareholding relationships and insider

information by Directors and managers of the company.

(c) The Leadership Code and Disclosure of

Beneficial Shareholdings

The Leadership Code is a creature of the Constitution. According
to section 33(1) of the Constitution of the Second Republic of

1973, 42

the Leadership Committee may by statitory instrument make
regulations applicable to the holders of specified offices.
Regulations here refer to the Leadership Code, The Leadership
Committee itself is constituted by S.32 of the Constitution and

consits of five members appointed by the President. Although
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there are no formal qualifications laid down in the Constitution
for the members of the Commitee, one distinguishable feature
of the Committee is that it is composed of members of the

43

Central Committee™ with the Secretary General of the Party

44

as its Chairman. The Committee therefore is very powerful.

In pursuance of the powers conferred upon it by article 33 of
the National Constitution the Leadership Committee has since
made a total of five statutory instruments. The first was
statutory instrument No. 249 of 1973. This was revoked and
replaced by statutory instrument No 288 which was gazetted on
21st December, 1973. The second instrument was in turn revoked
and replaced by statutory instrument No. 47 which was gazetted
on 20th March, 1974. This was also revoked and replaced by
statutory instrument No. 108 which was in turn revoked and
replaced by statutory instrument No.88 of 1976, being the

instrument currently in force.

It will be noted that one of the fundamental requirements in each
of the previous statutory instruments was that every Leader and
his spouse had, within three months of the coming into

operation of the Code or the leader's assumption of specified
office, to declare their assets. Because the majority of the
Leaders could not comply with the requirement the period of
compliance had to be post-poned and this could only be done by
revoking and replacing the earlier instrument by a new instrument

setting out a new period. As the leaders did not



- 81 -

comply with the new period of three months postponement
also became necessary and this continued to the present

Code.

The major reason for the postponement of the Leadership Code
therefore, was to afford sufficient time td the affected

Leaders within which to prepare and orientate themselves for the
changes intended to be introduced by and to comply with the
requirements of the Code, As Mr. Grey Zulu, then the Secretary
General of the Party put it, "the Leadership Code as a novel
experience in our constitutional development has been subjected

to critical analysis by the people of this country and the

present statutory instrument reflects the Kabwe Dec]aration45

as analysed by ourse]ves.“46 It was stated‘1ater that ..............
as a result of representation, the Committee (Leadership Committee)
decided that an amended Leadership Code should be introduced

with a view to making the Leadership Code more realistic

and effective ................ 7 Reference to "representations"
here demostrates that there was pressure from those leaders who
were adversely affected by the Code and who did not sﬁpport

its rigorious implementation. These are the leaders who used

their positions to amass a lot of wealth and had financial
interests in many businesses. But by allowing several postponements
of the Code the Party and its Government were clearly conceding

to these pressures and in that way they have managed to accommodate
the interest of these leaders. In fact to the present date, it has
not been possible for all the affected leaders to comply with

the Code. As Tlate as January 1980 Mr Alexander Chikwanda, the
Chief whip conceded that the Leadership Committee has not yet
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punished any leader for contravention of the Code adding

this was, "because there was no conclusive information

on violations."48 It is doubtful whether this is true.

If the Committee was seriously interested in obtaining
the‘required information on violations, it could

have got it through the various agents of Government and
directly from the public. That this has not been done clearly
shows that there is very little or no importance being attached
to the implementation of the Code by the Party and Government.
In any event those that are supposed to jmplement it may also be
culprits and it is very unlikely that they can implement it

seriously.

The principal aim of the Leadership Code was to lay down a
code of behaviour expected of Leaders within the context of
social egalitarianism. It was argued that the Code would,
neliminate corruption among leaders, ensure and maintain

a high standard of discipline and potray an unquestionable
rectitude as well as a high sense of duty and responsibility,
"in that way their image would be protected from unnecessary
attacks and insinuations"49 The Code, therefore was not
strictly intended to be a Company Law document regulating
corporate interests of leaders as such. However it contains
provision which would be relevant on the question of disclosure
of leaders shareholding and other financial interests. It is now

necessary to consider these provisions.



- 83 -

The first provisions are those contained in regulation 3 of

the Code which state ' that, "serve as otherwise provided in this
Code, a Leader shall not carry on any business or receive any
emoluments other than those payable to him in respect of the
specified office, whether on a temporary,‘probationary or
permanent basis, but does not include any person employed on

the authority of an employment permit issued under the Immigration
and Deportation Act." The extengion of the term "leader" to
temporary or probationary persons, it is dubmitted, can lead

to absurdies. Is it expected that even a student doing a
temporary job during three months vacation and satifies the
requirements as to "specified office" will be subjected to the
tedious rules of the code particularly th05é relating to

declaration of assets.50

In the event that he fails to comply

with the Code is such a student to be censured, suspended ot his
emoluments to be forfeited in accordance with regulation 12. If the
answer is in the positive, of what value is such an action if the
student has returned to college or University? What about an
employee who is, for example, on six months probation and satisfies
the requirements as to "specified office” but whose service

at the expiry of that period is terminated for incompetence

or similar offence, is such a person expected to comply with the
provisions of the Code. If he does not, how can punishment

be meted against him. A1l these questions show that it is

unwise to extend the application of the Code to people doing
temporary or probationary employment because enforcement of the
Code rules against ‘them is impossible. Besides such people

are the least expected to use their positions corruptly or to



amass wealth as the period within which they will be
employed will be very short. Again during that period they are
Tikely or are supposed to be supervised thereby minimizing the

chances of abusing their positions.

The other aspect of the definition of "leader" is that relating to
"specified office" which is defined as that office held by any
person in the service of the Party; Government; local

authority; any corporation; body or board including an institution
of higher learning, in which the Party or the Government has a
majority or controlling interest, any commission established by
or under the law; the Zambia Congress of Tréde Unions or any
registered trade union and which person is in receipt of an annual

salary of K2500 or more.51

The requirement as to an annual salary
of K2500 was introduced for the first time by statutory instrument
103 of 1974. The effect of this regulation is to confer the

title of "leader" on nearly one quarter of the working population
of Zambia which would include even clerical and secretarial

staff in Government, Government owned or controlled corporations
or institutions. Thig unfortunate result has come about because
of defining leadership by income instead of using the usual and
accepted criteria of authority, power, control and responsibility.
People who possess these are those in senior political positions,
namely District Governors, Provincial Political Secretaries,
Ministers of State, Cabinet Ministers, Members of Central Committee
etc., and Senior Civil Servants, Tike Assistant Secretaries

Deputy Secretaries and Permanent Secretaries. These are the
leaders as they hold positions of influence which they can

abuse to their personal advantage. As regards clerical or
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secretarial staff such abuse is very slim, almost non-existent
as they work or are supposed to work under supervision. And
simply because they earn K2500.00 or more will not make them
leaders in the normal sense. In fact the majdrity of

reported cases of official corruption and abuse of power involve

52

those in top Party and Government positions™“ and not junior

officers presently included under the Code.

There is a proviso to regulation 3 stating, inter alia, that a
leader has a right to receive "dividends on Government Stock".

The proviso does not extend to dividends on private stock with

the result that leaders are not authorized'to own shares in
private companies. In fact regulation 11 provides that any leader
who holds or acquires any business or interest in business, or any
land or other property and assets in excess of what is

allowed should within twelve months of the coming into operation
of the code, or the date of assuming the specified office, or

the date of his acquiring such excess, dispose of it by sale,
transfer or other means to any person other than his wife, her
husband or his or her chi]d.53 The leaders who owned shares

on the 28th May, 1976, the date when the present Code came into
effect, were therefore, supposed to sell or transfer the same

by 27th May 1977 which is 12 months from the effective date.

To date, however, this requirement has not been satisfied.

It is also doubtful that even with the‘passing of Corrupt
Practices Act 1980°% Teaders' beneficial shareholdings will be
fully known. Of course the introduction of the Corrupt Practices

Act confirms the general notion that corruption has increased
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in Zambia and the Act is intended to curb it. Whether this

will be successful remains to be seen.

A leader who prefers to maintain his private business interest

may apply to the President for exemption from the provisions of
regulations 3 and 4 and if the same is granted he will have to
forfeit the salary of the specified office. In that event however,
he will still be bound to make declaration of all his assets and
Tiabilities and those of his wife in accordance with regulation 9.
Thus if a leader or his wife is a beneficiary of any shares these
‘must be declared as well. But such a declaration will be in

conflict with section 52 of the Companies Act which prohibits even ..~
notice of any trust to be entered on the register of members or to be
receivable by the Registrar of Companies. To avoid this conflict Sect
52 should be amended so as to’require disclosure of beneficial
interest generally. This is already a requirement in Australia where
every "substantial shareholder", that is a person‘with beneficial
interest jip 10% or more of nominal value of any class of voting

shares in the company, is required to give to the Company full

55

details of his interests in all of the voting shares. There

is a similar provision in the British Companies Act 196756

which
even goes further to require a separate register of those share-
holdings and dealings to be maintained by the Company57 and to

be open for inspection of any member of the company58 and copies
thereof to be available except in so far as it contains information
regarding the holdings of companies incorporated or carrying on

business abroad in which case dispensation from disclosure may

be granted by the Board of Trade. 9
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The provisions of the Australian and the British Companies Acts
enable those interested in the Company, the shareholders and potential
shareholders to know whether there are in existence "substantial
holdings" of shares which might enable a single individual

or corporation or a small group, to control the destiny of the
company and if such a situation does exist, to know who are the
persons on whose exercise of voting powers the future of the

company may depend. Also, the requirement discloses the existence

and identity of a person who is buying shares in a bid to take

control of the company.

As applied to Zambia the requirement for disclosure of this type
of information will enable the Party and its Government from
_Company Law point of view, to know the extent of leaders'
shareholdings and would strengthen the provision of the Leadership
Code. It will also enable all the others who wish to know not
only the shares of the Teaders but also every person substantially
interested in the shares of the company and thereby affording
such people better protection. Hence the provisions of

S.52 of the Companies Act will have to be modified in order to
permit disclosure of beneficial shareholders. This will be the
surest way to make declarations under the Leadership Code
meaningful. It will also help to eliminate the conflict existing
between the Companies Act regarding non disclosure of trusts

and the requirement for disclosure of Leaders' assets under the
Leadership Code. Nothing is being sugge;ted her to change trust

laws which in all other respects may be maintained.
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CHAPTER 5:

PARTICIPATION IN THE DECISION-MAKING
PROCESS: THE ATTAINMENT OF WORKERS'
CORPORATE DEMOCRACY

The thesis so far is that company law is based on the
idea that capital owners are the sole decision-makers

in the company and that protection is weighted in favour
of the interests of creditors and shareholders. For a
Tong time decisions concerning employment, investment,
production and generally corporate planning were
concentrated in the hands of top management, as organic
representatives of capital owners, and workers' influence
on these decisions tended to be negative or remote.

K.D. Kaunda questions whether workers "should be excluded
from participating in the functions of ownership and
management just because they do not happen to belong to

these priviledged groups."]

More or less as an answer to
this question he suggests that, "time has now come for

us to establish relations between the worker and the
employer that are in keeping with the Philosophy of
Humanism.......... It is the intention of my Party

and Government to change the whole system of industrial
relations, so that our workers can effectively participate
in the decisions of management..... In certain clearly
defined areas which have traditionally been regarded as

so-called management prerogatives, decisions'will only

be taken with the participation of Works Councﬂs."2
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This is a clear recognition that workers inevitably

should have greater involvement in the determination

of not only their working conditions but also the

economic operation of the enterprise in which they

work. In further pursuance of this idea the Works

Councils were introduced by an Act of Parh‘ament3 as

an instrument to promote effective workers' participation
and secure mutual co-operation "in the interests of
industrial peace, improved working conditions, greater
efficiency and productivity"4 and in order to give

better protection to workers' interests; in general to
introduce what has been referred to as "workers'

industrial participatory democrary."

The purpose of this Chapter is to explore this new concept
of workers' participation in the decision-making process as
a measure to give workers better protection and control in
corporate management. We shall attempt to evaluate the
nature and extent of such protection and control. It will
also be necessary to analyse the efficacy of the applicable
Taw on these important questions. A suggestion will be
made that an effective scheme of workers' participation in
decision-making would require not merely the compulsory
establishment of Works Councils but also certain fundamental
changes in the nature of company law and that management

structure should be altered inorder to reflect a more
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democratized system of industrial relations. Such
changes should include provision for worker directors

on company boards.

{8) Background To Workers* Participation

Zambia inherited a society of unequal human beings. There
was, at independence, in all walks of life, racial
discrimination and class subjugation at places of work.5
The white manager was still in control and treated the
black Zambian worker as an inferior human being whose

main purpose of Tife was to provide cheap labour in the
extraction of copper and other minerals for the economic
benefit of the expatriate capital owners. It was not
thinkable then, and for a considerable period after
independence, for indigenous Zambians to participate in
corporate management. Independence brought about universal
participation in politics but not in corporate affairs in
industry. The essential criterion for taking part in
decision-making in commerce and industry continued to be
ownership of capital. The owners of capital appointed
boards of directors, which in turn appointed management

to run the enterprise on behalf of the owners of capital.

It was in view of this corporate set-up that President
Kaunda at the Second National Convention in Kitwe in
December 1969,6 gave general guidelines for the
establishment of Works Councils in Zambia. In another

address to United National Independence Party National
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Council (UNIP) in November 1970, President Kaunda recom-
mended that the Party and Government should take economic
measures to prevent the rise of a group of ekp]oiters
and such measures should include:
(a) the promotion of Zambian companies rather than
individual ent rereneurs; and
(b) the establishment of the concept of co-deter-
mi‘nati‘on.7
The President envisaged that the adoption of such measures
would ensure not only greater participation of workers in
the direction of the growth of the national economy but

would also bring about a new and constructive partnership

between management and the workers.

These recommendations were adopted by the UNIP National

Council which made a further pledge to watch any develop-

ments of capitalist tendencies and to fight against all

forms of exploitation and carruption. The Council also
recognized that this would only come about if deliberate

action was taken to promote Zambian companies and co-operatives

rather than individual investors.

The sentiments of the UNIP National Council of November 1970
are similar to those which were expressed earlier at the
historic Livingstone Labour Conference in April 19678

regarding the problems in industry. These problems were
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identified as being discrimination, low productivity and
industrial misunderstanding. Thus,at the Livingstone
Conference and at subsequent conferences and conventions
both philosophical and moral considerations based on the
Philosophy of Humanism were highlighted. It was stressed
that "alienation of the worker in industry can only end
when the process of democratisation is completed...." and
that "no managerial diplomacy could amend a structure in
which men were units of production and subjected to an
external discipline whose roots lay in a pristine form of
imperia]ism?g A further pledge was made thaf exhaustive
structural changes were to be brought about including an
attack on traditional management prerogatives and the
existing system of industrial supervision would be
replaced by leadership in economic tasks which would be
similar to the role played by the headman in the
traditional economy.]0
These various suggestions, however, were not formulated
into legislation until in 1971 when the Industrial

Relations Act 1

was enacted. The Act of 1971, says
Quemby, bore 1ittle resemblance to what was agreed and
and the subordinated status of the worker, a colonial
legancy, remained unscathed; which seems to be the
habitual fate of colonial legacies in particular those

which have Tittle to do with colonialism as such, but

are rather attributable to the capitalistic industria-

Tism for which colonialism served as nursemaid. 12
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One proposition which was changed significantly relates to
the size of the Works Council. The Industrial Relations Act
requires Works Councils to be established in those

undertakingswith hundred eligible employees or more,"]3
whereas it was originally envisaged that this figure would

be at least as low as twent,y-f"i‘ve.]4

One possible explanation for this modification is that the
Party and Government wanted to establish Works Councils on

an experimental basis only. The other may be that it was a
capitulation to certain interests who wished to be excluded
from the provisions of the Act. This may be discerned from
the statement made by the then Minister of Labour, Mr. Wilson
Chakulya that "some people have gone to the extent of
labelling the idea (of Works Councils) as Communist inspired.
I do not accept this line of thinking which is so obviously
based on a misunderstanding. We are not establishing Workers'
Councils, but Works Counci]s’..}..."]5 Further "there is no
intention to punish anyone, there is no intention to grab
the power of management and place it in the hands of

wonr-ker-s'."]6

But how is the concept of 'co-determination'
to be established if workers are not given certain of

those powers which previously were the preserve of manage-
ment and how is ' constructive partnership' between
management and workers possible if power is retained by the

former?
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It may be because of the foregoing reasons that though
the Act was passed in 1971 it only came in force in
April 1974 and even then Part VII dealing with Works
Council was delayed until 1st May 1976 when the President
announced by the Statutory Instrument No. 76 that it
would be effective from that date, which is five years
later. This shows how indecisive and uncertain the
Party and its Government were on the establishment of
Works Councils and explains why, as will be demonstrated
later in the Chapter, the Industrial Relations Act was

vaguely drafted Teaving alot of ambiguities and 1oopholes~.]7

It is an accepted world-wide notion that workers should
have more say in determining not only their own working
conditions but also many aspects of the operation of the
enterprise where they are employed. In some European
countries, notably, Federal Republic of Germany and the
Netherlands the joint stock company has been used with
effect to ensure worker participation in management

by providing for workers representatives on the board

of directors. In Denmark, Sweden, Norway and Luxembourg
some pieces of legislation to allow some form of
participation in decision-making in industry have also
been adopted. Further, official investigations have

been carried out in France and the United Kingdom . The



- 101 -
European Economic Community has also made proposals
to establish some system of worker's participation in
decision-making and to harmonize law to that effect
among the Community's member countries. In India, a
scheme of Joint Management Councils between management
and worker's representatives was established in 1958.
There is the Workers Self-Management in Yugoslavia. In
developing countries too much attention is being given

to the idea of Workers' pzalr‘ticipatmn.]8

The general acceptance of some form of worker's partici-
pation in almost every part of the world demdnstrates that
the question is not whether but how worker participation
should be introduced. But it seems evident that this trend
does not necessarily arise from a groundswell movement
emanating from the workers themselves. It has not
developed in response to a clearly articulated demand

from the workforce or from workers' organisations, but
rather seems to derive from a variety of theoratical

ideas and practical considerations.

Underlying the notion of industrial democrary in Zambia
is a basic Philosophy-of Humanism which has profound
belief in the worth of every individual and respect
for the dignity of man, which makes it inconceivable

that workers should be reducéd to a role as mere
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‘factors of production.' The pressures of modern
society dictate that industrial relations must be
such that 1t "creates an atmosphere which will be

conducive to the creation of a man-centred society..]9

Humanitrarian consideration are also present, deriving
from another social philosophy which claims that the
improvement of working conditions and the need for self
expression among workers can best be satisfied by

openning up avenues for them to take part in decisions
affecting their working life. This is intertwined with
the desire to eliminate conflict and to develop

an approach which will emphasize a community of interests
of workers and employers, ‘and promote a joint effort to
improve productivity and the efficiency of the undertaking.
In fact empirical investigation has concluded that even if
it cannot be shown conclusively that workers who partici-
pate work harder, at least they become less owners of

the basic conflict between themselves and management.20

Another profound motivation for worker participation Ties
in the egalitarian notion of social Justice and equality
of rights for individuals engaged together in a productive
undertaking. The basic idea being that workers, who
contribute their labour, should share with those who
contribute capital in the gains of the undertaking as

well as in the responsibility for decisions concerning

its operations. Related to this is the political
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notion of the sharing of power between the forces of
capital and labour, a concept that goes for beyond

the confines of the undertaking, which tends to

reflect in its structure the balance of forces in the
society as a whole. It is a concept that advocates

the democratisation of industry. That is to say,
although it is accepted that relationships of authority
and subordination are an integral part of the industrial
complex, it is hoped there should be a machinery of
participation which will prevent the ‘abuse' of power
wielded by the few over the many. This seems to be the
meaning of participation in the Eastern Europe socialist
society. For example, the Yugoslav workers' self-
management system, including workers' co-operatives,
represents a form of industrial democracy that places the
total responsibility for management and production of the
undertaking in the hands of the workers themselves, who
are also the owners.21
This is a higher form of participation than representative
system found mainly in countries with market economies,
where participation of workers in decision-making is
exercised through elected representatives in different
management organs or bodies for joint consultation or
co-decision and systems where individual workers
participate directly in management decisions affecting

their work. In the former group is the system
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that provides for representation of workers on boards

of management and supervisory boards of the under-
takings, similar to the one found in the Federal Republic
of Germany. Still under the same group is the system

of setting up of internal organs within the enterprises
for joint consultation between management and workers.
This is a system similar to Zambia's Works Councils

which we now have to consider in some detail.

(c) Establishment and Management of Works: Councils

The Industrial Relations Act 1971, provides that not
later than six months from the coming into operations
of Part VII of the Act a Works Council should be
established in every undertaking employing not less
than one hundred eligible emp]oyees,22 and undertaking
being defined as "any company, firm, trade, business,
industry or any other kind of enterprise, any statutory
board, or corporation or any Tocal or public authority
or any branch or autonomous division thereof."z3
Thus the extent of the application of the Act is not
necessarily restricted to 1imited companies. As for
the term "eligible employee" here refers to any
employee other than a probationary, part-time,casual
or temporary employee or a member of the management

of the undertaking.24
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Part VII came into operation on the 1st May 1976 by

25 After

statutory instrument issued by the President.
the Presidential order a Working Party comprising 4
members nominated by the management and 4 nominated by
the trade union, if there is one, is required to be

26

formed. If there is no trade union in the under-

taking, the workers themselves will appoint their

4 representatives.27

There is no explicit requirement
that members of the Working Party must be eligible
employees or members of management. Both the union and
management are free to appoint anybody but in practice
union appointees are union officials or members of

the union within the enterprise while management appointees

are those workers who are pro-management.

The principal functions of the Working Party are, to
classify employees as between 'management' and
‘eligible employees,' to fix the size of the Works
Council, to receive nominations and to run the first

28 Once the elections

elections for the Works Council.
are completed the Working Party must be disso1ved,29

subsequent elections are run by the person appointed
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by the outgoing members of the Councﬂ.30

Section 3 of the Industrial Relations Act defines an
eligible employee as:
Any employee other than an employee serving a
trial period of probationary employment, a
casual employee, an employee specifically
engaged on a temporary basis for work of
an intermittent or seasonal nature, or a
member of the management of an undertaking:
Provided that the level at which an
employee ceases to be an eligible
employee and becomes a member of the
management shall be decided by agreement
between the management and the trade
union concerned, where such trade union
exists.
The proviso to section 3 is in conflict with Section 56
(3) (b) which provides that it is the function of the
Working Party to:
Classify the employees as to who shall be
members of the management and to who shall
be eligible employees in an undertaking.

This problem arose in Vincent Mulunda Bwalya V.

\{‘\,
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Mineworkers' Union of Zambia and Working Party Roan

Consolidated Mines Limited Central ServiceS'Division.3]

In that case the nomination of the appellant was
disapproved on the ground that the appelant's,

nomination paper was supported by employees including
two non-Zambian employees namely Mr. J.W.H. Moore and
Miss C.J. Postaremezak, who were serving on a fixed term
contract and who, though classified by the Working Party
as eligible employees, were not, in the opinion of the

Mineworkers' Union of Zambia eligible employees.

The Recognition Agreement between Nchanga Consolidated
Copper Mines Limited Central Services Division, the employers of
the applicant, and Mpelembe House Branch of the Mineworkers'
Union of Zambia provided that persons, who, not being citizens
of Zambia, and are employed on fixed term contracts, shall
not be eligible employees. But the Working Party, Brief
dated 10th August, 1976 issued by the Working Party,
Central Division, stated inter alia:
Your Working Party has decided that eligible employees
for the Works Council elections will be those
employees (Zambians and expatriates) on general payroll,
except personnel officers, probationers, trainees and
casual workers. These employees can participate in the
elections as voters, candidates or both.

When considered together the Working Party Brief was in
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conflict with the provisions of the Recognisition
Agreement made pursuant to Section 3. The Court then
had to decide whether or not the disapproval of the nomi-
nation of the applicant made pursuant to the Recognition
Agreement could stand in view of the provisions of 5.56
(3) (b). The Court came to the conclusion that Section 3
was a general enactment while Section 56 (3) (b) was a
specific and particular enactment relating to certain
special matters and that they overrode the provisions of
Section 3 and the Recognition Agreement made pursuant to
it. Hence the Working Party was the only organ empowered
to classify employees into eligible employees and members
of the management. It followed, the Court held, that the

disapproval of the appelant's nomination was invalid.

A similar decision was made in the case of M.C.K. Banda V

Minesworkers Union of Zambia (Mpelembe Branch) and

Working Party Roan Consolidated Mines Limited (Central
32

Services Division).

In the elections of Works Councils one major requirement as
seen from Bwalya's case is that voters and candidates must

33 If there is no trade union in

all be eligible employees.
an undertaking the eligible employees may nominate the
candidates but if there is a trade union, its approval is

necessary for nominations to‘fstand.34 In most cases such
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approval is informal and given almost automatically by
a union official who is present at the elections. If a
trade union rejects a nomination, it must give its reasons

in writing35 and any person aggrieved thereby may appeal

36 ].37

to the Industrial Relations Court”® whose decision is fina
Reference to "any person" implies that an appeal does not
necessarily have to be made by the candidate himself. So
far however there has been no appeal made to the Court other
than by the aggrieved candidates and in such cases the

Court has insisted on strict adherrence by the unions to

the requirement that a rejection of a nomination should be

in writing.38

Works Council elections which should be by secret baHot39

have to be held every two years.40

A member is eligible for
election for a further term of two years. By implication
therefore, a member is only allowed a maximum period of four
years. During the tenure of their office members of the
Works Council should be given reasonable time and facilities
for their duties during working hours, without suffering any
loss or disadvantage and should not be subjected to
victimisation of or discrmination because of their member-
ship in the Council?] Victimisation and discrimination are
also prohibited under the Constitution of Zambi‘a42 and

their inclusion here seems to be superflous. The intention
of the Legislature in including these words could be to

ensure that this particular éspect\is clearly spelt out inorder

to avoid any doubts that some employers may have. Notwithstanding
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this provision there has been numerous allegations by the
Works Council members that they have been victimised by
management because of their membership in the Council.
Some Works Council members even went as far as seeking

relief in the Industrial Relations Court.43

At the time of writing practically all companies caught by
Part VII of the Industrial Relations Act had established
Works Councils. The enthusiasm of 1976 among councillors
however seems to have died down and the majority of Works
Councilsexist because of the statutory requirement and not
that they are performing any effective role. This situation
is directly connected to the ineffectiveness of the
Industrial Relations Act vis-a-vis the powers of the
councillors. This point will become clearer in the next
section. Here it is only necessary to note that the success
of Works Councils can only be achieved if the Councillors
themselves continue to assert their powers in accordance
with the Industrial Relations Act. If they slacken as is the
case now this will only help to weaken workers" democracy
particularly in those companies that are still capitalist
oriented. In such companies apart from management resistance
to workers' encroachment on their powers, there is a general
tendency to look for Toopholes in the Industrial Relations
Act and to exploit the weakness and vulnerability of the
councillors to their advantage. The answer lies not only in
educating the workers of their new rights but also in giving
counsel to management to accept new management approach which

emphasises participation by all in the corporate system.
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(d) Nature and Extent of the Works Council Powers.

Eisenberg describes the typical distribution of functions among
shareholders, the board and management in American Corporation
law as follows: "The standard operating procedures for
corporations, frequently referred to @s the corporate norm,
might be described as pyramidal. At the base are the
shareholders whose vote is required to elect the board of
directors and to pass on other major corporate actions......
The next level 1is represented by the directors who constitute
the policy making body of the corporation, and select the
officers, annually as a rule. The keynote of corporate
procedure is the provision common to most corﬁorate laws that
"the business of a corporation shall be managed by its board
of directors.' Finally, at the top of the pyramid are the
officers who have some discretion but in general are deemed

to execute policies formulated by the board."44

This
description may be said to represent distribution of
functions within Zambian companies with the exception
that in Zambia the grant of general management powers to
the board is effected not by the Companies Act but

usually by an appropriate provision in the articles of

association.

Since the board is the policy making body of the company

it would be more logical that workers' representatives should
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sit on it. Indeed this is the requirement in the Federal
Republic of Germany which has a model of workers'
participation. Under the German system worker directors
have one half of the seats upon the Supervisory Board
(Aufsichstrat) which is wholly non executive fhough it
appoints and supervises a Management Board which is the
executive body but on which workers have no legal right
of representation. In fact no executive director can sit
on the Supervisory Board in Germany. Thus restricting its
functions and effectiveness especially when compared to
Hollandwhere the supervisory board is responsible for
approving investment decisions, the appointment and terms
of employment of executive directors and senior management
and scrutiny of accounts and other reports from management
as well asappointing and generally supervising the

Management Board.46

But unlike the twin-board systems

in Germany and Holland, in Zambia there is the unitary -
board system which consists of the general meeting, the
board aﬁd senior management. It may be ‘argued that by
virtue of the delegated powers of management by the

board the two systems are similar for as Davies states the
“crucial question is what are to be the powers of the
organ upon which the workers' representatives are to sit,
rather than the particular designation of that organ.47
But an equally important question is to determine what

powers and rights should be given to the workers even

before designating the orgam upon which the same will be
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exercised.

In Zambia worker's powers and rights are exrcisable through
the Works Council and these may be stated briefly as being

48

the right to information, ° the right to be consu]ted,49

50 and the duty to act as a 'watch-dog'.S]

the power of veto
Nothing more will be said about the watch-dog function
except that this is a duty imposed upon the Works Council
to inform management of any contravention or infringement
of the Industrial Relations Act, collective agreements,
works agreements and rules or any other written law. Upon
receipt of such information management must investigate the
alleged contravention or infringement and take remedial

52 But how is remedial action to be taken by

action.
management if the infringement is, as is Tikely to happen

in the majority of cases, committed by them. It is submitted
that an independent person for example, the Labour Officer
should have been given the power of investigation and
depending on the results of such investigation he should,

if there is contravention by management, direct them to

take corrective action failure to which crimhal charges

should be preferred against senior officers in mahagement.

The watch-dog function presupposes that the Works Council
members understand fully industrial relations matters and
can interpret collective and works agreements. Obviously
this is far from the gruth for in the majority of cases

members of the Works Council are junior workers with humble

educational background, They are therefore not in 3 good
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position to understand intricate and erudite issues of

this nature.

As regards the right to information section 71 of the
Industrial Relations Act provides that the, "Council is
entitled to be informed forthwith in writing of all decisions
taken by the board of directors, the proprietors or the
management of an undertaking, as the case may be, in
relation to the investment policy, financial control,
distribution of profits, economic planning, job evaluation,
wages policy and the appointment of senior management
executives in the undertaking." This is a wide range of
subjects but the effectiveness of these provisions is very
doubtful for the Council is merely to be 'informed.' It
has no right to discuss any decision passed on these or to
veto such decision. It is also not explicit whether the
Council would be entitled to know the facts upon which the
decision was based and if so to what extent. The Council
also seems to have no right to satisfactory explanation or
at all of a decision which is equivocal or of a technical

nature,

The other most ineffectual provision in this respect is on
the question of the utilisation of financial and other
economic data which management is required to furnish.
Quemby asserts that there is no control over the quality

of the information to be provided by management, and it
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would be possible for an obstructive management to do the
least they are bidden and to present factual material at
the Council meetings which is incapable of being digested
or discuss-ed.53 Further that council members are
prevented under penalty from disclosing this information

to any other person.54

This is of great significance since
even if 'good information' is provided by management, much
of it will remain redundant since it is not interpretable
unless subject to the scrutiny of an auditor, accountant,

or company advocate, which the Council may have to employ.
So the matter stands unless it proves possible to circumvent
the Timitations of the provision by extending an invitation
to such an expert to attend the Council meetings. But the

attendance by such an expert may be for a fee which the

Council may be unable to pay. So the problem remains.

As regards the right to be consulted, this only covers
'schemes and programmes’ relating to health and welfare. In
these matters the Works Council is expected to participate
fully and effectively.' But the difficulty is to interpret
the phrase ' participate fully and effectively' especially
in this context where it relates only to general matters of
health and welfare. What is even more srange is that on
specific items falling under health and welfare in which

there should be active participation the Council is only to
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be 'consu]ted.'55

Again the use of the words is entitled

to be consulted' waters down the effectiveness of participa-
tion as these words are merely permissive. It is necessary
to use a more forceful language that would specifically
direct the board and management to ensure that the Council

is actively involved in these activites.

In respect of those matters over which the Works Council has
jurisdiction namely recruitment, transfer, redundance, bonus

etc., 56

they too are redundant issues, since as it has been
shown the Council will not have interpretable information
which will be used by management to justify a single decision
in any one of these areas. To be able to dischss these
issues assumes that the economic information is available
with which an argument might be construed. But this is not
the case. Again the approval required is only on 'matter of

po]icy‘57

so that individual cases dealt with by management

on day to day basis need not be referred to the Council. VYet
serious injustice is often committed not in the formulation

of policy but in its implementation. It is during implementation
stage that the workers participation will be decisive. Where
there is dispute in respect of the matters indicated a

separate grievance procedure is pr'ovided.58

If a Council does
not approve any decision of management to any of these
matters it should, before doing so, afford management an
apportunity of appraising the Council of the reasons for

their decision; but in all cases the approval should not be
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unreasonably withheld. Where a Council refuses to approve
any decision of management it must at once give its reasons
in writing to the management59 who, if aggrieved, can refer

the matter to a special Board of Review60

consisting of 3
members, one appointed by management, one ahpointed by
the Works Council and the third agreed between them, or
failing such agreement, appointed by the Labour Officer.G]
It is not clear whether any person other than an eligible
employee or a member of management, can be appointed.
Assuming that all the three members will be appointed
internally then in all cases of such appointments there is

a strong possibility of having an imbalance against either
the eligible employees or management dependiﬁg on who of

the two groups will have majority of the members on the
Board. But by virtue of its position in the company the
management is 1likely and. in most cases can, in order to

get its decision carried through, manoeuvre in its favour in
the appointment of the third member and get on the Board

two members who will constitute majority and decide for the
management. The Works Council may appeal to the Industrial
Relations if it is dissatisfied with such a decision.62
Such a course of action, however, is expensive and may be
rarely taken. It means that though on the face of it the
composition of the special Board of Review appears to be
balanced, in reality it is 1ikely to favour management. One

possible remedy to this would be to confer on a dis-

interested party such as the Labour Officer, exclusive
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power to appoint the third member of the Board possibly
an officer from the office of the Labour Officer. If
such a third member is an outsider a proper balance will
be achieved on the Board of Review and their decisions
are Tikely to be far more impartial than is the case at
the moment.

It is clear that unless all these problems are analysed
fully and appropriate changes made in the present law the
Working Council will remain a 'toothless bull-dog' for

quite sometime to come.

(e) “Distribution of Decision-Making Power: An Argument

For A Worker Director

The Industrial Relations Act requires every Council to
consist of not less than three or more than fifteen members,
of whom two-thirds are elected by eligible employees and
one-third appointed by management.63 This should ensure
majority representation on the Council and full participation
by workers. But the decisive question is whether the Works
Council is the proper instrument to bring about effective
participation of workers. This question can only be answered
by analysing the nature and structure of decision-making in

Zambian company law.

It was observed earlier that in the pyramidal model the
functions in the company are distributed among shareholders,
the board and management. According to this model the

shareholders elect the memhers of the board and have
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exclusive control of the following corporate actions namely

64

the approval of a scheme of arrangement,”  the passing of a

resolution for a voluntary winding-up,65 alterations of

67

artic]es66 or memorandum, ' and reduction68 or increase of

69 The main functions of the board on the other hand

capital.
are to direct and control the business of the company and
these have been described in relation to British companies
to include the foHowing:70
(i) to establish the long-term objectives of the
company and the policies to be followed in
order to attain these objectives, and to
review these objectives and policies from
time to time; ‘
(i) to ensure that appropriate arrangements are
made to enable these policies to be carried
out;
(iii) to appoint the chief executive or executives
of the company to carry out these policies
and to set up adequate means for checking
the condition of the company and the results
of its operation,
(iv) to ensure that the company has at all times a
board which fulfills its responsibilities, led by a
competent chairman;
(v) to ensure that appropriate arrangements are made

for succession to the senior positions in the

company.
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As applied to Zambian companies particudarly parastatals the
above description is far from reality. There are very

few parastatal boards or corporations that establish
lTong-term objectives. And even where corporate planning
has been introduced this has been institutea at the
instance of ZIMCO, the octopus holding company of all
Government-owned or controlled companies (other than
statutory boards which are responsible to sectoral

Government Ministries).

Similar anomalies are found in other countries too. For exa-
mple, in a study of large and medium-sized companies in

the United States it was discovered that none of the

boards there 'established basic objectives, corporate
strategies and broad policies and where such policies
required board approval this was perfunctory, automatic

and routine. The asking of discerning questions as a

way of checking and supervising management was not a task
taken upon themselves except by those directors who

were representatives of substantial stock ownership rather

than nominees of management.'71

Apart from this

the board nomally did not play an important role in
selecting the president's (managing director's) successor.
The President performed this task himself except in crisis
situations such as the sudden death of the president or

incompetent management by him leading to severe financial

problems for the company.
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In Zambia though often a provision is made in the articles
for the appointment of the managing director by the
directors from amongst themselves, in practice such appoint-
ment especially in the case of parastatal corporations is
done either by the President of Zambia on his own or on the
recommendation of ZIMCO Board.72 Thereafter the appointment
may be ratified by the board inorder to satisfy the legal
requirements. At no time can a managing director appoint

his successor in parastatal corporations.

The board of directors in Zambia has policy-making functions
though in the case of parasital corporations such functions

are subject to the general directives of the‘ZIMCO Board.

These functions however are not spelt out in the Companies Act.
For the true source of the directors' powers one has to

turn to the articles where sweeping grant of power is found.73

The maxim delegatus non potest delegare applies to the board

but its effect is usually modified by provisions, in the
artictes empowering the board to delegate all or any of the
functions to a committee of the board which consists of only
one person, or to a managing director or directors who will
be responsible for the day to day management of the company.
But even when this happens the real powers are still with

the board and,in the case of parastatals,with ZIMCO Board.

Since there are no workers' representatives on the boards in
Zambia an important question is whether, as presently

constituted, the Works Council has sufficient impact on the
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decision-making process so as to ensure meaningful
participation. We have already discounted the effectiveness
of the Council's rights to information, to be consulted, to
act as watchdog and its power to veto as these do not go to
the very basis of power. There is no doubt‘that the veto
powers would, to some extent, have constituted a good source
of worker strength but unfortunately these powers do not
cover all the activities of the company as they relate only
to matters of policy in the 'field of personnel management
and industrial relations.' What is required is a form of
participation that will extend council powers and generally
change them from a consultative to a more aggressive role.
This would facilitate the joint formulation of company policy
by representatives of labour and capital, thereby establishing
a new basis for consent in industry and providing a new legitimacy
for the exercise of management function within the agreed
framework. The best way to achieve this would be to provide
for worker directors.

In West Germany worker directors sit on the supervisory

board and under the German Act of 1965,74

the shareholders,
in the absence of any applicable provisions concernning
worker directors, elect the members of the supervisory board,
who appoint the members of the managing board. The general
meeting of the shareholders, however, may not give the

75

managing board directions as to business policy ~ and the

shareholders have no power to dismiss the members of the
managing board. The Tatter can only be removed by the

76

supervisory board and then only for a cause. The term

' Cause' however, includes a vote of no confidence by the
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shareholders in the managing board, unless it is obviously
arbitrary, and if the supervisory board does not act on the
vote, as it is entitled not to do, the members of the
supervisory board may be removed by the sha}eholders by a
majority of three-quarters of those voting and be

replaced by those who will act on the vote of no confidence.77
In this way the managing board is somewhat more insulated
from the shareholders than is the case in Zambia where the
power of the board is at present derived from the articles
which are under the exclusive control of the shareholders
in general meeting and may be altered or modified according

78 Despite the somewhét entrenched positions

to their whims.
of the members of the supervisory board in Germany, their
powers are limited only to supervision. Management
functions and consequently policy-making power are entrusted
solely to the managing board.79 Again management does not
need to obtain the approval of the supervisory board before
taking any major decision except in Timited circumstances.80
And even in these circumstances where the supervisory board
refuses its consent the management board may bypass it by
taking the matter to the shareholders, who may overule the

supervisory board by a three-quarters majority of those

voting.

The supervisory board in West Germany, thus has essentially
Timited powers and cannot be expected to have an effective
voice in policy-making which will represent a real shift in

the power-relationships within the company. In rejecting
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the German system of worker directors the Bullock Committee
states that the system seeks "to seperate the supervisory

81 when a clear distinction

and the management functions-"
cénnot be easily drawn. The Committee instead recommended

the establishment of unitary boards which would be composed
of an equal number of employee and shareholder representatives
plus a third group of-co-opted directors. The co-opted
directors would be an odd number greater than one and

this is explained in terms of the formula 2 x + y where x
stands for employee and shareholder representatives and y for
co-opted directors.82 The argument is that the presence on

the board of co-opted directors who do not represent

distinct interest groups.should help the boérd to reach

a consensus and should encourage company policy to be viewed
in a wider context. This formula, however, is 1ikely to

lead to cumbersome and unwieldly boards unrelated to real
needs of companies. It is also not likely to achieve the
intended aims of equal representation other than complicate
the Taw in this respect. A more realistic proposal and

one being suggested for Zambia is that which provides for worker
representation on boards of directors as a legal right on

a 50-50 basis with shareholders' representatives. A similar
proposal was made by the Government in 1969 when it was

stated and agreed that workers should be given "representation
on the boards of directors of all joint stock companies
including State enterprisesf‘s3 It was envisaged that steps

would be taken to amend the Companies Act inorder to
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establish the legal right of workers to such representation.s4

Despite Government proposals made over a decade ago there is
no worker representation on the boards of directors in

Zambia and this applies to parastatal corporations and
private companies. One possible explanation for this failure
is the uncertainty of the success of such an experiment
particularly in view of the problems encountered in implementing
the Works Councils. The other could be purely psychological
resistance by the companies which for a long time have
conducted their business on capitalist lines. Such companies
are reluctant to change their management methods. Yet it is
difficult to see how full workers' participation will be
possible if there are no workers' representatives on the

boards of directors.

Since worker representation has been accepted in principle it
is urged that this should be implemented with minimum delay.
The 50-50 structure is similar to the German model except
that in Zambia a unitary board system should be maintained.
In this respect the Zambian structure will be different

from one recommended by the Bullock Committee that represent-
ation should be by request through recognized and

independent trade um"ons.85 The proposal by the Bullock
Committee is similar to collective bargaining and unlikely

to procure sufficient workers’ representation for such
representation will be determined by the bargaining

strength of the workers.
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Under the proposed structure the Chairman of the board
may come from the shareholders' representatives though
in all cases he should be elected by majority of all
representatives on the board. As for workers representatives
they should be elected by all eligible workers from amongst
the workers. But to qualify for elections as a representative
on the board a worker must have served the company for a period
exceeding five years during which period he should have

displayed exemplary behaviour.

Although workers representatives are to be elected by

workers they shoud not be regarded as representatives of

the workers, but that of the company as a whole and must

be subjected to the same rights and duties as the other
members of the board. Thus worker directors together with

the other directors should manage the company in the interests
of the shareholders, the workers and the community and not
merely in the interests of the workers only. Workers
directors should also have fiduciary obligation and should

not reveal any confidential information or secrets of the
company. In order to ensure that shareholders do not

defeat the powers of the directors by amending the articles

in the general meeting especially as the board will then

cease to be formally representative of the shareholder's
interests in the classical sense, the powers to amend the
articles should be removed out of the exclusive control

of the shareholders. Hence when it is proposed to amend

the articles the board should be consulted and where three
quarters of the board members raise an objection the amendment

should not go through.
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The shareholder's meeting, however, should retain the right
to decide whether to pass a resolution in respect of
changes in the memorandum and articles of associations,
dividents, changes in capital structure, winding-up and
disposal of substantial part of the undertaking. But

in respect of the last two before a resolution is passed
the meeting should ensure that worker's interests have been
considered. Where workers interests are ignored the
officers who were managing the company immediately preceding
the winding - up or disposal should be 1liable to criminal
penalty. When these proposals are in force corporate

power will be evenly distributed between the workers and

the shareholders.
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WORKER'S PARTICIPATION IN EQUITY - A PATH TO REAL

ECONOMIC DEMOCRACY

In 1977 President Kaunda appointed a Commission of Inquiry

on equity
reference:

(a)

(b)

(c)

(d)

(e)

participation and gave it the following terms of

1

To examine the concept of workers participation

in equity in business enterprises and to recommend
the most suitable ways of its introduction in the
economic 1ife of Zambia.

To recommend the role and type of worker, employer,
co-operative and financial institutions which will
be necessary to sustain the new economic order.

To recommend an organisational structure through
which the rural peasantry can achieve self-sustain-
ing socio-economic advancement through collective
utilisation of resources.

To recommend any necessary legislation required

to give the workers effective participation in

the management of business enterprises

To inquire into any other matters which appear to
to Commission to relate to the foregoing and which
in the opinion of the Commission ought, in the

public interest, to be inquired into.

The Commission of Inquiry which is headed by Mr. Dominic

Mulaisho,

Special Assistant to ithe President (Economics)
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started sitting in July, 1977 but was not gazetted until
in October, 1977.2 Thereafter in 1978 it held a few sittings
but there has been no sittings in 1979 and 1980 and todate
the Commission appears to have not completed its work.
It is difficult to explain the reasons for this delay
by the Commission but one possible explanation could be
the opposition to the concept of workers' participation
in equity expressed by the majority of those who gave
evidence including the Trade Union Movements.3 The other
reason could be the wide variety of subjects covered under
the terms of reference which ranged from the examination of
the concept of workers' participation in equity to
organisation of the "rural peasantry" and recommendation of
the necessary legislation. Looking at its composition which
did not include even a single lawyer one fails to see how the
Commission can accomplish its task especially the drafting
of a legislation if it has no expert to assist it in this
respect. Certainly this was serious oversight which should
have been avoided if it was desired that the Commission should

make meaningful recommendations.

ATthough no recommendations have been made so far it is
unequivocally clear that the Party and Government policy is
to introduce some form of participation by workers in equity.
Thus K.D. Kaunda states:

Our Humanism will not allow us to use our superior

skills to exploit the less endowed by organising
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them into a labour force which does not get fair
return for its work. A humanist accepts that capital
must be regarded, capital alone, without labour, land
and management, cannot produce anything. And since
such capital is barren without these factors it

must be treated according]y.4

Despite Party and Government desire for workers'
participation in equity nothing so far has been done to
legalize it. The Companies Act is sillent and makes no
provision for the progressive acquisition of ownership
and control of business enterprises by workers. The

Government measures to streamline the activities of the

commercial sector in accordance with the principle of
industrial participatory democracy will also fail unless

the Companies Act provides for enforcement of such reforms.

Because there is no provision for workers' participation in
equity in company law the best that can be done at this

stage 1is to examine different types of equity participation in
Zambia and then suggest the most suitable form in the

Tight of the Party and Government policy of democratising
industry. Before even doing so we have to look at the

objectives behind this concept.
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(a) Objectives of Worker Participation in Equity

The principal objective of workers' participation in equity
is to bring about joint ownership and control of companies
by the workers and capital owners. It is argued that once
this is achieved it will lead to economically and
financially viable business enterprises in that workers will
be genuinely involved in the production process because of
the knowledge that they will partake of any earned profits.
Successful business ventures in turn will bring about goods
and services of the highest quility at reasonable prices

within reach of the common man.

Participation in equity will give workers reasonable
opportunity for their interests to be protected and their
voice to be heard within the business enterprise while at
the same time enhancing the promotion, advancement, and
development of both individual and collective skills,
security and satisfaction in work. Further, equity partici-
pation will make it possible not only for workers to acquire
share interests in the capital of the business enterprise
but also maintain a fair and reasonable return to the
investors and shareholders. In this way it will be possible
to promote a community of interest and interdependence

between labour and capital.

It has often been argued that workers' equity participation
will scare away potential investors. Since the Government

has adopted as a matter of poiicy 51 per cent participation
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in nearly all stategic business enterprises, a further
reduction of the cash investors' share by worker share
would be a detriment to prospective 1nvestor§. Investors
seek a return on their investment and if too great a
share of profits were given to workers, this might make

the risk unattractive to investors.

There 1is no doubt that Zambia being principally dependent on
foreign investment should avoid any measures that may
discourage inflow of that investment. But as earlier
discussed, worker's participation is almost a universal
concept and some of the champions of workers' participation

are capitalist countries.5

There is no evidence to support
the argument that capitalism is in conflict with worker
participation. If workers!® participation can bring about
high productivity and efficiency then even capitalists

should support it.

The successful implementation of equity participation,
however, depends upon whether or not workers themselves
are ready to take up this immense responsibility. Full
consideration therefore must be given to this aspect before
deciding on implementing any piece of legislation. The
general opinion of workers was expressed by the Zambia
Congress of Trade Unions (ZCTU) when it was invited to

give evidence to the Mulaisho Commission.
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ZCTU stated that

"Zambian workers had never asked for participation

in industries, and the move could not be

determined by any fomular. Whatever system we

want to involke workers in, we must ensure that

that they are prepared for it in all aspects. For

us in Zambia at the level of our development and

in pursuit of our classless society equity partici-

pation would be a negation of this goal and a sure

step towards capitalist inclinations and tendencies

on the part of the workers."6
In view of the Government policy to involve Qorkers in
all aspects of corporate life the position taken by ZCTU
is certainly very discouraging. It amounts to saying
that those who own capital should continue to be masters
and the workers should remain as servants. If the ZCTU
s opposed to share ownership by workers it should not
condemn equity participation in general because it is
possible to try a few SChemes of participation.
Wholesale condemnation of equity participation is
therefore not realistic. It could be that the ZCTU does
not fully appreciate the concept of equity participation
and this can be discerned from the statement that the
concept cannot "be determined by any fomular." Certainly
this is untrue for there is a fomular by which participa-
tion may be determined and as will be seen in the next
section some companies have in fact adopted equity

participation schemes with great success.
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(b) Equity Participation Schemes

Though there is no legislation providing for workers'
participation in equity as a legal right few private
companies in Zambia have started their own ghare
ownership schemes. No parastatal corporation has
embarked on any equity participation scheme involving
workers so far and there are no signs that any will do

s0 in the foreseable future.

There are two principal types of workers' participation
schemes in Zambia. The first type are share_ownership
schemes. Under share ownership schemes workers are allowed
to own shares which may be given or sold to them through
some agreed arrangement by existing shareholders, Once

the shares have been allotted to the workers they acquire
rights relating to dividends, attendance at meetings and

to right of representaton on the board of directors. The
second type are profit-sharing schemes under which workers
do not become members of the company as such but are given
the rights by existing shareholders to participate in profit
sharing through bonus payments. Such payments depend on

the performance of the company as a whole and are different
from merit bonus payments which are based on the performance
of the individual worker as well as the profit made by

the company. For convenience we shall discuss the

second type first.
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(1) Profit Sharing Schemes:

Very little will be said about profit sharing schemes
because few companies have introduced them apart from
one company Northland Engineering Company Limited, Ndola.
The scheme at Northland Engineering Company Limited is
that bonus is paid on a quarterly basis to the workers
out of profits made in that quarter. Under this scheme
workers do not acquire shares, consequently ownership
and control is retained by the shareholders. This %

not good enough for it does not bring about full

partnership between workers and shareholders.

One notable company that has introduced a share ownership
scheme is Unity Press Limited, Lusaka; In 1979 Unity Press
Limited started its scheme and offered 30 per cent of

its paid up capital to the workers in the form of shares.7
These shares were given free of charge by the existing
shareholders. The Company has also committed to give

a further 18 per cent of its shares to the workers so

that ultimately, workers will own 48 per cent of the
company's equity. In addition the company intends to give
annual bonus ranging from 2.5, per cent to 5 per cent

of the earned profit. The actual rate of bonus will depend

on the profit made.8

When 48 per cent ownership is chieved workers will be
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entitled to elect one representative to sit as a

director on the board of directors thereby increasing

the total number of directors presently at three to

four.9 A provision for one worker director appears to be
unsatisfactory. If workers will eventually own and

control 48 per cent of the company's equity board representa-
tion should have been higher inorder to reflect the size

of workers' shareholding.

Another company that has introduced share ownhership scheme
is Medwich Clothing Limited, Kitwe. Medwich Clothing
Limited may be considered as one of the most successful
pioneers of share ownership schemes in Zambia having started
its scheme in 1972.10 Unlike share ownership at Unity Press
Limited which originated from the benefaction of what may

be categorized as rich shareholders, shareholding at Medwich
Clothing Linted is equated to annual remuneration so that

a salary of K1,000 a year is regarded as equivalent to
K1,000 worth of shares. An increase in salary therefore
automatically increases the shareholding. Hence it is

quite possible for workers to acquire majority control as

the number of workers grows and their remuneration increases.

Workers may be paid dividends on their shareholdings but
before this is done shareholders should first be paid

what they refer to as "a‘basic return" on their investment.
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This is based on a flat rate of interest equivalent

to the interest one would have earned if he placed his
money on long term deposit with the Zambia National
Building Society. The basic return will therefore
flactuate with rise or fall in the Society's interest
rate. Management at Medwich Clothing Limited say the
basic return is intended to compensate for the fact
that inventors receive nothing during the year while
workers earn a salary. Once the basic return has been
paid both workers and shareholders bare company tax in
proposition to their shares of the remaining profit. A
dividend may be paid in cash or converted into paid up
shares. It is therefore possible for workers to acquire

more shares than their annual salary.

Since workers' shares are not paid up the payment of
dividends on them appearsto be absurd. One would

have expected that once the company has allocated shares
to an employee it should attempt to pay for them either
out of profits for the current year or reserves and that
until those shares are fully paid up no dividend may be
pad on them. After all a dividend is paid on the invested
capital and where there is no such capital ploughed in the

company there should be no dividend.

At Medwich Clothing Limited both workers and shareholders

shares are issued at par value and instead of the value
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of the shares being allowed to rise when profits are
transferred to reserves, bonus shares are issued. In
this way the company avoids having to sell its shares
at a premium and to justify to the workers the sale of
shares at a price higher than its nominal v%lue, the

thing which may be considered as cheating by the workers.

It may be difficult to convince workers to buy shares at
more than par and in fact even the Companies Act does not
provide for no par value shares, but it is argued that
the par value system is very unrealistic as it puts value
on a share which is untrue and unreal. Besides since the
par value system requires that the dividends should be
expressed as a percentage of the nominal value and as there
is no relationship between the nominal value and intrinsic
value of a share, the label indicating the nominal value
becomes deceptive. But even if Medwich Clothing Limited
wanted to change to no par value system it cannot do so
because of the restrictions contained in section 8 (3) (a)
of the Companies Act. That section provides that:

In the case of a company having a share capital,

the memorandum of association must also state

the amount of the share capital with which the

company proposes to be registered and the

division thereof into shares of a fixed amount.
What is required therefore is to amend the above provision
first so that companies may be free to issue no par value

shares.
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(c) Modes of Acquiring Shares by Workers:

Some Proposals

It is trite that the majority of the workers have no

capital of their own with which to purchase»shares. But
the equity participation schemes outlined above show that
the acquisition of shares is possible through the issue

of bonus shares to workers. It may also be added that
shares may be acquired by funds contributed by the

company to a special fund set for that purpose. Further,
shares may be purchased by deductions levied on the workers'
salaries. These three modes of acquiring shares are

discussed below.

(i) Bonus Shares

When a company makes profit it should retain part of it

as reserve and convert the same into share capital available
for issue to workers as fully paid-up bonus shares. Only

a worker who has been with the company for a certain

minimum period of years and has a good record should be

eligible to bonus shares.

Because it is not Tikely that many workers will qualify
for a big number of shares necessary to acquire control,
shares should be issued on the principle of one member
one vote. Alternatively, if the capitalist principle

of one share one vote is to be maintained then the voting

should be weighéd in favour of worker members by amending
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section 8 (3) (a) of the Companies Act so as to provide
for the creation of no par value ordinary worker shares
with more than one vote per share. When other members
wish to take-up no par ordinary shares they may do so

provided such shares do not carry weighed voting.

The reference to no par value ordinary shares does not
mean that no par value preference shares should not be
introduced. There seems to be nothing inherently wrong
with such shares and in certain circumstances they are
very desirable. In particular where the rate of interest
is T1iable to considerable changes over relatively short
periods par value preference shares may be misleading
especially to uninitiated 1nvestor; Also a company might
wish to issue blocks of no par value preference shares
at“diffgrent~dates (wﬁen dffferent rates of interest are
ruling) which may all rank pari passu. Thus over a period
of years a company is enabled to issue, at different prices,
a single class of no par preference shares instead of a
series of classes of par value preference shares carrying
different percentage returns. This is not only convenient
for the company but brings the advantage of a bigger total

issue and a wider market in the shares, to the shareholders.

No par value preference shares, however, should not be
| given to worker members for the simple reason that they get

free shares and preference in respect of either payment of
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dividend or repayment of capital should be restricted to
thevshareholders who contribute actual capital. Again
worker members, unlike general members, continue to render
their services to the company; if they get a preferential
dividend irrespective of the profit performénce of the
company, they may slacken in their work because they will
be assured a dividend in any case. The result will be
Tow productivity. This does not arise when preference
shares are given to the general members for they do not

provide labour to the company.

Assuming that no par value shares will be incorporated

in the Companies Act, and a company has part of the

capital consisting of par value and another part of shares
without par value, then such a company should not be allowed
to have one class of shares in both categories at the same
because this may bring confusion. Hence a company may have
no par value system but only if all the ordinary shares

are without par value and the preference share are with par

value or vice versa.

(ii) Acquisition of Shares through Company Contributions

Every company that is required to implement workers'
shareholdings, and this could include all companies
employing 25 or more workers, should aim at giving 50%
or more of the issued capital to the workers. Such a

provision together with the weighed voting mechanism will
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ensure that the power base in the company is altered by
removing owhership and control from the hands of a small
number of capital owners and spread it among the capital
owners and workers. It will also prevent ;he sale of
control © the financial advantage of the capital owners,
without reference or regard being had to the interest
of the workers or sharing with them. Further it will
enable workers to provide checks and balances against
directors doing more or less what they 1ike with company
funds for all decisions relating to company finances will

only be made with full knowledge of the worker members.

Where existing shareholders are not able to give outrightly
any shares to the workers on the ground that the paid up
capital of the company or the reserves are insufficient

to pay for the workers' shares the company should introduce
a contribution scheme whereby it pays a certain amount of,
say 5 per cent of its earnings, into a contribution fund
rising annually by the same amount until the contribution

is equal to 50 per cent of the paid up capital. The capital
so contributed should belong to the workers in common and
every year share certificates should be issued to the
workers who have been with the company for a certain minimum
period of years. A very short period of service should

not entitle a worker to any shares.
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(iii) Purchasing of Shares by Deductins

from Workers' Salaries

In small companies that is those companies employing less

than 25 workers or whose annual turn-over does not exceed

one million Kwacha or those companies with serious liquidity
problems the purchase of shares may be by monthly deductions
of a specific amaunt from the salary or wage of each worker.
At the end of each year the accumulated deductions may be
ploughed into the business in form of paid up shares. In this
case shares may be purchased by any worker irrespective of

the period of employment and may be held outrightly by him

in his personal name.

It may appear unfair that in other companies workers are
given bonus shares and others have their shares paid for
by company contributions, while in small companies workers
have to pay for their shares. A counter argument, however,
is that in small companies the purchasing of shares &

not pegged with conditions and qualifications as those
found in big companies. Besides, where a big company is
found to have serious Tiquidity problems, the purchase of

shares will be through deductions from salaries and wages.

(d) Transfer of shares

Workers who leave the company or retire or whose services are
terminated may keep their shares or sell them. The sale of

such shares should be subject to existing worker members'
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right of pre-emption or the right of first option. This

will avoid or at Teast minimise transfers to persons other
than the workers a practice which may be abused by share-
holders to buy-off certain workers and thefeby tilt the
balance of control against the workers. Where, however, the
case is one of transmission of shares, for example, upon death
or bankruptcy the usual rules should apply and the shares
should vest in the personal representative or trustee in ban k-

ruptcy of the worker.

In case of those companies that have a common fund there
should be no transfer of shares until the shares are allotted
to the workers individually. Of course in practice it is

not possible to transfer shares in the common fund as these

are jointly owned until they are issued to individual workers.

A worker who Teaves the service of the company for whatever
reasons and retains his shares should cease to be

considered as avworker member and for the purpose of
determining the number of shares owned and controlled by
workers he should be excluded. The same should apply to

people who acquire shares by transmission. They too should
tall under the category of and be considered as general
shareholders. Such a provision should ensure that shareholders
do not manipulate by altering the share structure inorder to

secretly acquire control.
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(e) General Reflections

An argument may be presented that individual ownership of
shares promotes workers' capitalism which may be as
abhorrent as any other type of capitalism and that an
acceptable proposition is one advocating collective or
communal owhership of shares. Such an argument would
appear to be sound inacomunist state, which Zambia is not.
Zambia, being a mixed economy, recognizes both individual
and communual ownership of property. The objective of
equity participation in such an economy should be even
distribution of ownership among all those involvedin the
enterprise so that nether the shareholders nor the workers
assume a position of dominance over the other and not the

avoidance of individual ownership of shares.

In order to ensure that no worker acquires capital at the
expense of others, there should be restrictions on the
number of shares a worker may own or a ceiling may be put

on the amount of capital he may purchase. For example

it could be provided that no worker may hold more than 2

per cent of the paid up capital of a company. Eventually it
should be possible for workers to hold the same number of
shares and to have equal participation in terms dividend or

voting.
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CHAPTER 7

CONCLUSTION

The preceding analysis leads to one quite obvious

conclusion that the Companies Act as the principal instrument
for regulating business organisation is archaic, lacks

impact and needs complete overhau].1 The gap between

the main purpose and emphasis of the Act and the state

of social and business organisation seems to be widening.

One major factor responsible for this situation is that

the Companies Act has had no substantial amendments since
1921 when it was adopted from England. As a result the
privileged position of the members and creditors has

remained unchanged.

The horizon of membership under the Companies Act is very
narrow and does not include workers. In other words,
the rules relating to membership do not recognize that

labour and capital are equal and should be rewarded equally.

. Another aspect arising from the above discussion is that
workers are not afforded the same protection as is given
to the creditors. Consequently they are not entitled to
object to a reduction of capital even if such a reduction
adversely affects their interests. Above all, workers have
no right to take up action in a situation where directors

act to the detriment of their interests.
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Under the Companies Act the disclosure rules are seriously
inadequate and are not in keeping with Zambia's social and
economic needs in so far as they do not provide for
disclosure of material information to the workers. Even

in relation to members and creditors for whom they were
principally intended, they are terribly wanting. The reason
is that they have not responded to modern methods and
practices of corporate management which demand that those
who have interest in the company, that is, the workers

and members strictly so called, should be-given information

on the state of the company.

The piecemeal attempt to secure disclosure through the
Leadership Code has not yielded the desired results for

various reasons. First, the Code only applies to leaders and
not to members, creditors and workers generally. Second, even
as regards leaders' interests the Code is very general and
does not specify in detail information which would have

been useful if disclosed. Third, the provisions under the

Code relating to disclosure of assets and liabilities of leaders
are in conflict with the restrictions imposed by section 52

in so far as it prohibits disclosure of beneficial interests.
Unless this conflict is resolved, there is no way the Leadership
Code will be applied to company matters. Even the strengthening

of the Code Rules will not take matters very far.
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In addition, the Companies Act ignores the problems

of nominee shareholders. Because notice of trusts should

not be entered on the register of members or be receivable

by the Registrar, it makes it difficult to ascertain the

true beneficial owners of the shares in a company. This
situation enables the directors who may also be beneficial
shareholders to abuse insider information to their advantage.
The problem in further compounded by the absence of any provision
for disclosure of all substantial holdings in a company.

Hence, there is no way of knowing, at any given time,

who are the controllers of a company.

Again the Company Act does not mention workers' participation
in the enterprise. A start has been made with the enactment
of the Industrial Relations Act as already shown. But that
Act is weak and, to a great extent, ineffective as it

only emphasises consultative participation. There is no
full and effective involvement of workers in all the aspects
of the company. The Works Council power of veto, the right
to information and to be consulted can be ignored by the
management with impunity and 1ittle consequence. Besides,
as workers have no representation on the board of directors
it is difficult to provide any safeguard for workers'

rights.

In view of this state of things, what should be done?
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(2) A _NEW COMPANIES ACT

The goal of the Party and Government in introducing
participatory democracy in industry in accordance with the
Philosophy of Humanism entails full and effective
participation of workers in the Management and control

of the enterprise. This 1is the emergence of the workers'
corporate revolution and a clear acceptance of inexorable
forces which over recent years and in many countries has
resulted in a considerable ascendancy of workers' power
over the affairs of the enterprise. But the workers'
corporate revolution will only succeed if company law

is revised. This is what should be done immediately.

The revision of company 1aw should necessitate the

passing of.a completely new Companies Act énd not merely

a consolidating orcodifying statute. Since 1921 when the
present Companies Act was enacted there has been no company
Taw Tegislation which may justify consolidation. Codification
is also not recommended because a significant portion

of the applicable company case law in Zambia is English
which has Tittle or only tangential relevance to the

concept of workers' participation in company law.

The new Companies Act should aim at changfng the capitalist
base of ownership and control so as to facilitate acquisition
of membership by methods other than through subscription

of capital. The new Act should provide further that worker

members have the right to attend the general meetings of the

members where they may debate, exchange information and make
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suggestions on matters that are normally dealt with
at general meetings, viz, appointment of directors, or

auditors and approval of company accounts.

As proposed workers will perform a dual role, that as
workers and as members. This is a special role which

calls for additional obligation on the part of the workers.
For example, workers should be required to observe
disciplinary rules and should undertake to contribute
effectively to the productivity and prosperity of the
enterprise. They should also undertake to refrain

from doing anything adverse or prejudicfa1 to the interests
of the company and the other members and should strive

for the profitability and viability of the enterprise.

The 1iability to contribute to the assets of the company
in the event of winding up provided for under S. 134 of

the present Act should also devolve upon the workers.

In the event of a breach of these obligations disciplinary

action may be taken against the erring worker.

/e abl1gation by the workers should be required not

only under the Companies Act but must be incorporated in all

the collective agreements made pursuant to Section 81 of

the Industrial Relations Act. This should ensure that there

1S no overlapping between the latter Act and the Companies Act
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Further provision should be made for mandatory disclosure

to the workers and members of the financial structure of the
company including the current debts. Long term commitments

and liabilities, for example, hire purchase agreements,
mortgages and debentures over the assets of the company should
also be disclosed. Contracts of employment of directors should
not only be disclosed but must be approved by the workers and
members jusf as should property transactions of substantial
nature between the company and the directors and Toans to

the directors.z It should also be a requirement that auditors'
and directors' reports including the accounts of the company
shall be made available to the workers. —Such accounts must be
sufficiently detailed so as to show all the assets and liabilities
and to give a true and fair view of the company. Unless this is
so it will be difficult to focus the expected returns of

an -enterprise.

An additional protective clause should be incorporated to make
provision for workers on cessation or transfer to any person

of the whole or part of the undertaking of the company or qits
subsidiary. The provision should include payment of outstanding

salaries and wages, pensions and social benefits.

In addition, workers should have the right to petition for a
winding up or take-up a deravative action on the ground that

the affairs of the company are being or have been conducted
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in a manner which is unfairly prejudicial to their
interests. These are wide proposals which require a

proper instrument to put them into effect.

The Law Development Commission

The Law Development Commission which is constituted‘by the
Law Development Commission and Institute of Legislative
Drafting Act3 is the organisation that is responsible for

law reform. According to Section 7 of that Act the functions
of the Commission are to keep under review all the Taw with

a view to its systematic development and reform, including in
particular the codification of such law, elimination of
anomalies, the repeal of absolete and unnecessary enactments
and generally the simplification and organisation of the

law.

These are very wide functions as they cover all areas of law
and are not restricted to company law reform. The fundamental
question however is whether the Commission can effectively
discharge these functions. In other words, is the Commission
sufficiently equipped in terms of financial and technical
fesources to bring about within the shortest possible time the

law reform that is so urgently required.

The Law Development Commission should consist of a Council of
Commissioners not exceeding ten Commissioners, a Director, a

Deputy Director and such number of research fellows and other
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members of staff as the Minister may determine.4 The
Commissioners do not need to be lawyers and at the time

~of writing this paper the total number of qualified persons
in the Commission is five, comprising of a director, the
deputy director and three research fe]oows.5

With such a small numbér of qualified personnel it is
difficult to imagine how the Commission can perform the
gigantic role given to it. In fact since 1974 when the
Commission was established, it has not begn able to make
recommendations on the reform of nay branch of law. Even

in those areas 1like the Law of Succession, Divorce and
Marriage, and the Juridictional Structure of Subordinate
Courts where research started three or four years ago, there

has been no meaningful progress.

As regards company law reform, there has been no serious
efforts even to start research and there is no prospect that
anything will be done in the next two or three years.

Company law is a complex subject and assuming that research
will start in two years' time recommendations may be made
five years thereafter which is seven years from now. In view
of the urgent need to bring about changes in company law
such a period is too long and intolerable. It is therefore
suggested that in order to expedite company law reform, the

size of the Commission should be increased by at least ten



- 160 -

research fellows. This should necessitate increased financial
assistance to the Commission. At present the Commission
only receives a small grant from Parliament every year which

is inadequate even to finance current research.®

To be an effective instrument of company law reform the
Commission should also be semi-autonomous and should be
able to carry out its duties with minimum bureaucracy.
Hence the extensive and exploratory powers of the Minister
provided for in Section 7 (2) of the Law Development
Commission and Institute of Legislative Drafting Act’ to
approve practically everything the Commission does should
be curtailed. Instead the Commission should only be given
general guidelines and terms of reference within which

it should carry out its functions.

Alternatively and for the purpose of company law reform a
separate adhoc committee consisting of highly qualified and
experienced company lawyers should be appointed. In view

of the constant changes in commercial and financial

practice it is necessary to appoint such a committee and

to have a major recasting of the law not less than about

once in fifteen years. This appears to be the general practice
in some developed countm‘es8 and is the only way of keeping

company law abreast of changes in the business sector.
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